IN THE COURT OF COMMON PLEAS
CIVIL ACTION 02-CP-40-4698

STATE OF SOUTH CAROLINA

OOUNTY OF RICHLAND

William L. Pope, as Congervator for
George M. Heyward,

Plaintif

Stephen R. Kem, Larry T. Williams,
Eastemn Savings Bank, FSB,
and Don McLemore,

[

This is a declaratory judgment action to determine the validity of a mortgage. This matter came before the court for
a trial without a jury fram Jarary 25, 2005, through Jamuary 28, 2005, and resumed to hear the testimony of 2 witness on
March 11,2005, _

On August 2, 2002, Easter Savings Bank, FSB (“ESB”) refinanced a mortgage on a house for Stephen R. Kem.
Mr. Kem had obtained two deeds to the house from George M. Heyward.

On Septerrber 17, 2002, the Richland County, South Caroling, Probate Court declared Mr. Heyward mentally
incompetent. The peimary issue in this case is whether Mr. Heyward was mentally incompetent in 2001 when Mz, Kem
obtained a quitclaim deed and then a general warrenty deed to Mr. Heyward’s home in the Spring Valley subdivision of
Cotunrbia, South Cerolina, for five dollars.

An additional issue is whether the two deeds M. Kem obtained from Mr. Heyward were void due to defiects in their
probating and witnessing,

Mr. Heyward's conservator, William L. Pope, Esquire (“Conservator”), initiated this action on behalf of Mr.
Heyward. A related action had been initiated on behalf of M. Heyward to recover a yacht from M. Kem, Civil Action 2002-
CP-40-965. Affer these actions were brought, Mi: Kern deeded the house and the yacit back to Mt Heyward.

Mz. Heyward lives in an assisted iving facility. By agreement of the Conservator and ESB, the house was sold and
fhe proceeds held in trust pending resolution of this action. While other defendants were named, the sole determination
remaining in this case is whether ESB’s mortgage is valid.

AsESB conceded in its opening statement, the law is clear that if Mr. Heyward did not have the mental capacity ©
execute the two deeds, then ESB does not have a mortgage on the property. (Te.p. 11, line 25 —p. 12, line 4).
consideration, the court makes the below findings of fact and conclusions of Law.



The primary issue in this case is whether Mr. Heyward was mentally competent when he executed a quitclaim deed
o his home in July 2001 and & general warranty deed to it in Decemnber 2001, each for five dollars in fivor of Stephen R
Kem. The record contains direct evidence that Mr. Heyward was incompefent in summer 2002 when he was so found by the
Richland County Probate Court There is also direct evidence that Mr. Heyward was incompetent earier, in spring 2002,
when he was diagnosed with dementia at Baptist Medical Certer.

There was no previous psychological evaluation of Mr. Heyward. Therefore, this court must weigh the testimony
of the twenty-two witnesses in this case. Those witnesses who benefited financially from M. Heywand tended to view his
mental competency differently from those who did not. Thass, it is important to note the source of the evidence.

For these reasons, Part I of this Order is an extensive and comprehensive acoount of the testimony of the witnesses
as follows:
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Part I of this Order, starting at Page 58, is an analysis of factual arguments, expert arguments, and the chronology of
events. Part IIl of this Order, starting at Page 63, is a discussion of the applicable law.



Finglings of Fact

Partl; Testimony by Witness

Franchelle Millender, Esquire, a member of the South Carolina Bar, was appointed by the Richland County, South
Carolina, Probate Court as counsel and Guardian ad Litem for Mr, Heyward on August 8, 2002. (Tt. p. 24, tines 17 - 25).'
The Richland County Probate Cotat also appointed Dr: James Bouknight and Dr. Kevin Krebs as the exammers in M.
Heyward’s conservatorship action. (Tr. p. 25, lines 3 - 8).

After Ms. Millender was appainted as Guardian ad Litem, she met with M. Heyward while he was at Baptist Medical
Center, on two occasions, once in late August and once in earty September 2002. (Ti. p. 25, lines 13 —24). Both times Mr.
Heyward was somewhat communicative but, “did not make a whole lot of sense.” Ms. Millender tried to go over some of
the evidence about the house deed and the boat. Mr. Heyward was unaware o professed to be unaware of transfers he had
made, was not cooperative, and was not able to make decisions for himself (Tt p. 25, line 24 —p. 26, line 9).

To the best of Ms, Millender’s recollection, Drs. Bouknight and Krebs’ reports both said that Mr. Heyward was unable
to manage his own affairs at that ime. (T p. 26, lines 14— 18).

Ms. Millender agreed with the Probate Court’s finding in its Order Appointing Conservator that M. Heyward lacked the
capacity to make decisions conceming menagement or disposal of real property and its ofher findings and conchusions
regarding his lack of menttal capacity. (Tr. p. 26, lines 19—p. 24, linc 8).

Bonier, Millie All

At the time of trial, Millie Allison worked for Wachovia Bank as a financial center menager. Tn 2001, she worked at the
Dentsville Branch of Wachovia Bank as a personal banker. (Tt p. 28, lines 6-23).

Ms, Allison got to know Mr. Heyward at the Dentsville branch. When she started et that branch in 1997, M. Heyward
would come in periodically and make transactions in the teller line. The bank employees knew he was coming because of his
outbursts. Eventually, instead of M. Heyward having to wait in line, either Ms. Allison or a teller would take him to the side
and try to help him, which seemed to calm him down. (Tt p. 29, lines 1-7). ‘

Usually M. Heyward would make withdrawals from his checking account or his stock brokerage account. (Tr. p. 29,
lines 8 — 14). Ms. Allison noticed that “every time he tumed around,” Mr. Heyward was making car purchases. That was a
big concem for hex, because, she thought, “How could one mean be driving all these cars?” Mr. Heyward frequently wanted
bank employees to get cashiers checks for different car dealerships throughout Columbia. (Tk. p. 29, lines 17-23).

What really started conceming Ms. Allison about Mt Heyward was that he would come into the bank unkempt. His
‘hair was not combed. He was unshaven, and he smelled awful. In the heat of surmmer, at ninety to one-umdred degrees, Mr.

} Prior to Ms. Millendes’s testimony, the court disclosed on the record thet Ms. Millender had done work unrelated 1o this case for the court's
farnily. No onc had an objection to the cout’s presiding over his case because of this witness. (Tt. p. 23, line 20--p. 24, line 5).
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Heyward would wear corduroy pants and a flannel shirt. The customers noticed him. His face was *really scaly looking ”
Mr. Heyward’s appearance made it clear that he was not taking care of himself, nor was anyone else. This occurred in the
Summer of 2001 and coincided with the decline in Mr. Heyward’s bank balances. (Tt. p. 30, lines 6 - 23).

Randy Harbeson and Dusty Harbeson came into the bank with Mr. Heyward during that time period. They claimed to
be taking care of Mr. Heyward, but, by Mr. Heyward's appearance, clearly they were not. The Harbesons were doing all of
the talking and telling Ms. Allison what Mr. Heyward wanted. They were trying to get large checks cashed. On one
occasion they were attempting to cash a $400,000 check. Ms. Allison was trying to find out what Mr. Heyward wanted. She
finally had to escort the two men across the hall and close the door so that she could talk to Mr. Heyward by herself. (Tr. p.
31, lines 15— 21; p. 32, lines 10 —24; p. 40, lines 14— 18). After M. Heyward gave Mr. Harbeson the $400,000 check, there
was not much money left in his acoount. (Tt p. 33, lines 7-23).

‘When Mr. Heyward left the branch office, the bank employees would get Lysol to spray down the office, because it was
an awful smell, like Mr. Heyward had soiled himself. (Tt p. 31, lines 4 - 12).

M., Allisan contacted the legal department at Wachovia Bank and told it that she was concemed that M. Heyward was
being taken advantage of by people he thought were his friends. The legal department told Ms. Allison that she had to follow
Mr. Heyward's requests. She also placed an anonymous call to the Departrment of Social Services. (T p. 34, lines 2 - 14; p,
46, lines 12-17).

In previous years, M. Heyward had large stock and checking account balances. By the Summer of 2001, they were
totally depleted with regard to Wachovia. (Tr. p. 34, lines 17-21).

After there was a 2e10 balance in both the stock account and the checking account, Mr: Heyward still retumed to get
more money o purchase cars and help friends. Ms. Allison had to keep telling him, “Mr. Heyward, you have no mare
money with Wachovia, Sir. 1's not here anymare.” (Tt p. 35, lines S—~9). Mr. Heyward did not understand what she was
sayingatall. (Tt. p. 35, lines 10~ 12). Mi. Heyward got a little agitated, because he felt like the money was still there. (Tt p.
36, lines 13 - 19). Mr. Heyward did not realize that he had been spending this money or where it had gone. (T p. 36, lines 16
- 19). mmmmn@mmmmmmmmmammﬁn
gentleren who accompanied him on several occasions, but, “Tt's ke he didn’t getit.” (Tt p. 36, ine 21 —24).

Afier Ms. Allison told Mr. Heywand that his acoounts were depleted, he nonetheless retumed seeking more money for
approximately six months. He came in about five times within this six-month period. (Tr. p. 35, lines 17 -24; p. 35, 1ine 25 -
p. 36, line 12). The tellers at Wachovia were familiar with Mr. Heyward, and they would say, **Here comes Mr. Heyward
again looking for money that he [doesn’t] have.”” People would always comment about Mr. Heyward's appearance. (T p.
37, lines 8— 13). Some people were looking at him with concem that someone should be helping him. (Tt p. 37, ines 22~
25).

There had been a deposit of $474,776.52 into Mr. Heyward’s checking account from his brokerage accourt, which
required Mr. Heyward to direct his broker to sell his stock. (Tt p. 41, line 23 —p. 43, line 3).



16 Mr Heyward did not clearly understand the transactions, Ms. Allison thought that he was doing what someone else told
him todo. (Tx. p. 38, lines 3 ~9). Mr. Heyward was not in his right mind, and Ms. Allison believed that he was not meking
the right decisions. (Tr. p. 38, lines 10-22).

Trooper, Dennis Reeder

17. Dennis Reeder was a Lance Corporal with the South Carolina Highway Patrol. (Tr. p. 47, line 16 —p. 48, line 1). He
conducted a trffic stop involving Mr. Heyward on November 1, 2001. The offenses charged were Driving Under
Suspension Third, Improper Lane Change, and Violation of Seat Belt Law. (Tx. p. 48, lines 13 — 18). Trooper Reeder was
traveling west bound on 1-20 in an unmarked blue Camaro, Mr. Heyward was in a tan Cadillac and was swerving and
weaving in and out of traffic. Trooper Reeder followed Mr. Heyward with his blue lights for some time, but Mr. Heyward
would not stop. Finally Mr. Heyward pulled over at the Broad River Exit off of 1-20. (Tr. p. 49, lines 3 - 10). At the time of
the stop, Mr. Heyward was not licensed to drive. (Tt p. 52, lines 9—11).

18. ‘When Trooper Reeder approached the car, Mr. Heyward was completely uncooperative. Trooper Reeder did not smell
aloohol, and M. Heyward did not appear to be drugged, but he was screaming and yelling. (Tr. p. 49, lines 13 - 15).
Although he did not feel threatened, Trooper Reeder called backup because Mr. Heyward was *‘completely unconirollable.”
(Tt p. 49, lines 16 — 18). He was babbling and did not make any sense. (Tr. p. 49, lines 18 — 19). Trooper Reeder believed
that Mr Heyward thought he was in Charleston, South Carolina. (Tt p.49, line 19). '

19. The two highway patrolmen tried to get Mr. Heyward out of the car. He was kicking, screaming, and yelling. Both
troopers were trying to talk to Mr. Heyward, but he just would not comply. (Tt p. 49, lines 20 —23).

20. The two troopers tried contacting Mt Heyward's family, but could not find anyone to get his car. (Tr: p. 49, ine 24—p.
50, line 2).

21, When Mr. Heyward got out of the car, Trooper Reeder noticed that he had pents on from Belks Department Store that
still had stickers and price tags on them, cling-type stickers that are easily removed. (Ti. p. 50, lines 3 —7; p. 50, lines 16—24).

2. The two troopers put Mr. Heyward in handeuffs. He was kicking and screaming, M. Heyward did not understand that
it was police policy to use handouffs in this type of situation. He was kicking inside Trooper Reeder’s car. (Tr. p. 50, lines 8-
11). On the way to the jail, Mr. Heyward was babbling and did not make sense. (Tt. p. 50, lines 12— 15; p. 51, lines 19-21).

2. Trooper Reeder took Mr. Heywand to the Richiand County Detention Center. (Tt p. 53, lines 19 —22). M. Heyward
was released on a personal recogrizance (“PR”) bond on November 2, 2001. (Tt p. 55, line 25 —p. 56, line 1). Trooper
Reeder testified that most people who are arrested fior Driving Under Suspension are releasedon aPR bond. (Tk. p. 56, lines
-6).

4. Trooper Reeder testified that he stops a lot of people and makes a lot of charges, but his incident is something he will
never forget. He testified that Mr. Heyward “was screaming this scream, it was so shrill it was like a child in a homor movie
screaming, that’s how shrill it was, to the point where it almost hurt our ears.” (Tt. p. 51, lines 3 — 7). Mr. Heyward was
screaming like he was scared and confused. (. p. 51, lines 14— 17).
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M. Heyward was clearly confised about the situation, although Trooper Reeder had done his best to try to explain it to
him. (Tt. p. 51, lines 7 10).

Trooper Reeder believed that Mr. Heyward fadled to appear for cowt. When Mr. Heyward’s attomey approached
Trooper Reeder sbout the case, Trooper Reeder dismissed the charges because he felt sorry for M. Heyward and requested
that an order against Mr. Heyward be rescinded. (Tt p. 51, lines 23 -25; p. 57, lines 15 - 24).

DSS Case Wosker, Judy Smith-frvin

At the titve of trial, Judy Smith-frvin was the Adult Protective Services Supervisor for the Richland County Depertrrent
of Social Services. (Tk. p. 59, lines 6 — 8). She had been in that capacity since the year 2000. (Tt p. 73, tines 1 —4). Ms.
Smith-Irvin was the case manager and principal investigator for first DSS investigation involving M. Heyward m 1999 and
supervised caseworker Desmond Rice in the second DSS investigation of Mr. Heyward in 2001, (Tx. p. 59, line 22 —p. 60,
line 5; p. 75, line 20~ 23; p. 76, lines 2 - 11).

Ms. Smith-Jrvin had worked with DSS since 1985. She investigates abuse, neglect, and protection of persons over
eighteen, the developmentally disabled, and those advanced in age. (Tr. p. 73, lines 5— 8). Ms. Smith-Jrvin had a bachelor’s
degree in social work from Benedict College and a graduate certificate in Gerontology from the University of South Carolim.
(Tr. p. 73, lines, 5 — 12; p. 73 lines 16 -22). She had besic training in adult services with DSS and had taken classes on
exploitation with the police academy on many occasions. (Tr: p. 74, lines 4 - 9). She had been a licensed social worker for
overten years. (Tt p. 74, lines 10— 12).

Ms. Smith-Frvin reached the conclusion that, based on his behavior, Mr. Heyward may not have been in control of his
faculties. (Tt p. 60, lines 21 —24). She found that that the allegation of exploitation of Mr. Heyward was substantiated and
found “‘actual exploitation.” (Tt p. 61, kine 3 —p. 62, line 10).

Ms. Smith-Irvin assessed Mr. Heyward’s risk as “medium” A “high” assessment would apply, for example, if Mr.
Heyward were unconscious and required twenty-four hour intervention and removal. A “‘mediunt” assessment is still serious.
(Tt p. 62, lines 21 — 25). M. Smith-Jrvin had concems about Mr. Heyward’s mental status. (TY. p. 62, line 25 —p. 63, line 3).
She noted in her file that M. Heyward, *“seerms to be in the early stages of dementia.” (T p. 63, lines 13 — 14). Ms. Smith-
Trvin contacted coljateral sources and determined that M. Heywerd was giving away large sums of money. (Ti. p. 63, line 23
~p.64,1ine 9).

Ms. Smith-Frvin noted in her file that the anly “‘strength’ decreasing the risk for M. Heyward was Richland County
DSS’sinvolvement. (Tx. p. 65, lines 5~ 20). She wrote, “Everyone currently involved scems not to have Mr. Heyward’s best
interest at heart” (T p. 65, lines 18—23).

Ms. Smith-rvin leamed that Mr. Heyward had given away cars, a twenty-acre property, and a boat. (1. p. 66, ines 1 —
5). She found “nsurmountable exploitation,” people who were getting $400,000 and $500,000. (Tx. p. 66, lines 14 - 19).
She rated the risk to Mr. Heyward’s financial situation as “high.” (. p. 66, lines 20 — 24). Ms. Smith-Irvin noted, “Mr.
Heyward is however giving his funds away and may be jeopardizing his life savings.”
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Mr. Heyward had no control over giving money away. (Tt p. 67, lines 23 —25). ‘When she talked to him about it, Mr,
Heyward seemed mtoxicated or confused. M. Heyward was not coherent enough to be in control of such a large amount of
money. (Tt p. 68, lines 1 —4). He did not understand what Ms. Smith-Irvin was saying when she was talking to him. (Ti. p.
68, Imes5 7). He was amatic in the way he was acting. (Tt p. 68, lines 7— 10). M. Smith-Frvin sensed that there may have
been some type of dementia. (Tt. p. 68, lines 11— 12).

Ms. Smith-Irvin described the allegations of Mr. Heyward “throwing money away” as “founded.” (Tt p. 69, lines 14—
25). She noted the situation in her file as follows: (Tt p. 70, lines 2 — 9).

MLHeywquseenﬁnglymwtploiwdbyevuypasonﬁaatcaﬂslﬁmeﬁhisﬁimd Mr. Heyward has
lent over a million dollars out to so called friends who have not paid him back. The friends seem to think it
is acceptable that they don’t pay Mr. Heyward back. In one instance an individual bormowed five hundred
thousand ($500,000) dollars. He stated he was to tepay the loan but he can’t, another over one hundred
thousand ($100,000), and another four hundred thousand ($400,000).

Ms. Smith-Frvin had concems about Mr. Heyward’s abilities to make decisions regarding giving money away. (Tt p. 78,
Iines 14— 18). She felt that DSS needed to obtain 2 court order to get a psychological evaluation of Mr. Heyward, but the
DSS attorneys said that the case did not meet the necessary criteria to obtain an order fiom the Probate Cowrt. (Tt p. 70, lines
13-23).

Ms. Smith-Irvin testified that because a DSS client with dementia is not the best source of information, DSS focuses on
collateral sources of information, such as family and doctors. (Tr. p. 71, limes 11 —18).

Based on Ms. Smith-Trvin’s interaction with Mr. Heyward, he was in the early stages dementia. (Tt. p. 72, lines 10— 16).

During Ms. Smith-Trvin’s interview with Mr. Heyward, he was able to answer questions but seemed a little distant at
times. (Tt p. 79, line 24 —p. 80, line 13). She detected that at the time of the interview that Mr. Heyward had been drinking,
but she did not note alcohol use in her report. (Tt p. 80, line 14 —p. 81, line 8). Although Ms. Smith-Irvin did not record it in
her notes, at the time of the interview, Mr. Heyward was confused and incoherent. (Tt p. 81, Imes 13 -24).

Mr. Heyward told Ms. Smith-rvin that he purchased thirty to forty cars per year. (Tr. p. 82, lines 6—9).

Ms. Smith-Frvin received a letter from Mr. Heyward’s treating physician, Dr. Harmon Patrick, dated August 25, 1999,
stating;

I have not seen Mr. Heyward since January 1999 and have no real knowledge about his current
medical state. But given his personality and social habits, I certainly would not be surprised if he has
become less than rational as fr as the decisions he might be making, Mr. Heyward might also just be doing
what he feels is appropriate, and even though this might not be reasonable to the majority of peaple, I
certainly could not say that he was not making rational decisions from his standpoint.

T'would think if there is a significant concem about how Mr. Heyward is handling his money that a
competency hearing would be in order.

(Tt p. 84, lines 2— 10; p. 97, lines 13 - 16).

Ms, Smith-Trvin testified that at the time of her visit, Mr. Heyward had a housekeeper, Ginger Kern, and that the living
areas in the house were clean and fairly well organized but the back rooms were cluttered and the sheets on the bed were not
clean. (Tt p. 86, lines 10— 14). She testified that when she visited Mr. Heyward, Ms. Kem pulled Ms, Smith-Irvin aside to
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discuss Mr. Heyward’s situation. Ms. Smith-Frvin read the allegations submitted to DSS because she wanted Ms. Kem to be
aware of the potential criminal penalties for exploiting someone. (Tt p. 95, ines 13— 18).

Ms. Smith-Irvin talked to attomey John McLeod who said that he would attermpt to prove that Mr. Heyward was
competent if there was a competency hearing. (Tt. p. 87, lines 13- 17). She talked to Mr. Heyward’s sister-in-law, Floride
Heyward, who said that she had spoken to Mr. Heyward the week before and that he “seemed fine.” (Tt p. 87, line 25— p.
88, line 3).

The first DSS investigation, in 1999, conducted by Ms, Smith-Irvin, was “substantiated” for exploitation. The second
DSS mvestigation, in 2001, conducted by Mr. Desmond Rice, was “substantiated” for possible selfneglect but
“‘imsubstantiated” for exploitation because, according to Ms. Smith-Trvin, Mr. Rice could not get all of the information he
needed. (1 p. 88, line 24 —p. 90, line 5).

In the 1999 investigation, Ms. Smith-Irvin’s largest concemn was that Mr. Heyward was not always rational and that, “A.
millionaire could go broke spending money the way he did.” (Tt p. 93, lines 2 - 5). She was concemed that Mr. Heyward
would not have fimds to provide for his own care. (Tr. p. 93, lines 2 8).

In the 2001 investigation, Ms. Smith-Irvin testified that she had concerns about Mt Heyward, that M. Rice would do
what he could to bring it to the surface, but, without the needed support fiom DSS, there was only so much that could be
done. (Tr. p. 93, lines 18—22).

Former Richland County Shexriff’s Department Investigator, Howard Foy

Mr. Howard Foy was unavailable for trial, and his testimony was presented by deposiion. (Ir. p. 99, Imes 5 - 12).
Plaintiffs counsel represented that M. Foy lived in Arkansas was unable to obtain commecting flights due to a snow storm.
ESB's counsel stated that for purposes of the record, the representation that Mr. Foy was unavailable for trial was accepted.
(Tt p. 99, lines 5~ 11). |

In 2001, Mt. Foy conducted an investigation as a criminal investigator involving Mr. Beyward for the Richland County,
South Carolina, Sherif’s Department. (Tt. p. 102, line 24 — p. 104, line 2).  On September 19, 2001, Mr. Foy visited Mr.
Heyward’s home with a uniformed deputy. (Ti. p. 105, lines 20— 25).

At the time of the mvestigation, M. Foy had worked for the Richland County Sheriff’s Department for three years. (It
p. 103, lines 2—6). Previously he served for twelve years in the Army in its Criminal Investigation Division and six years asa
police officer in Atkansas. (Tr. p. 103, lines 7- 11).

The following portion of Mr. Foy’s investigation report regarding his September 19, 2001, visit to Mr. George
Heyward’s home was published in the record: (Tt. p. 100, line 3 —p. 102, line 16); Exhibit 34, starting at p. 100).

Investigating officer and Deputy Southemn and Lieutenant Byrd with Sizemore Security, Spring
Valley Patrol, went to George’s home. Upon arrival I noticed a lady coming out of the front door. 1asked
her if she was a relative, and she stated, no, that here name was Beth Dyer, the wife of Dick Dyer, the
owners of Dick Dyer Toyota. vestigating officer advised her that we were there concemed about George's
welfare. She stated that George was ill and had mental deterioration problems. The mvestigating officer
asked if theirs was primarily a business relationship. She answered in the affirmative. She answered that her
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From the outside, the house was gorgeous. (Tr. p. 126, line 21). Tt was a big house. (Tr. p. 126, line 22). Tt had a canal,
or a creek, that ran around the house. (Tt p. 126, line 23). There were beer cans floating in the creek, and trash was all over
the house. (Ir. p. 126, lines 23 —25).  Mr. Lewis testified, “When you walked in the house, the house had a pretty distinct
nasty smell to it of poop, because the bathrooms were - - the bathrooms were disgusting. There was poop stopped up i the
toilets, water was overflowing out of the toilets, tissue, trash, beer cans was just laying around the house. People would
smoke cigareties and throw it on the floor. It was just a nasty environment” (T p. 126, line 25 —p. 127, line 6). This was
generally the condition of the house each time Mr. Lewis was there. (Ti. p. 127, lines 7—9). Cigarette bums were on the
fumiture, and trash and dirty clothes were on top of the furniture. (Tr. p. 129, lines 17 —20).

Mr. Lewis saw condoms out of the package floating in the toilet, on the bathroom floor, and the wrappers were lying
around the house, (Tr. p. 127, lines 17-21).

"There was mostly beer and liquor in the refrigerator but no food. (T p. 128, lines 3 —8).

‘When Mr. Heyward was in Mr. Lewis’ presence, he would walk very slowly with his head down. He would walk in
circles and mumble to himself, and then he would go back to his room for the rest of the might. (Tk. p. 128, line 23 —p. 128,
Iine 1). Mr. Lewis heard him grumt, make noise, and mumble. (Tr. p. 129, lines 2 - 3).

Attorney, John D. MclLeod
At the time of trial, John D, McLeod was an attomey admitted to the South Carolina Bar and engaged in the private

practice of law? (Tx. p. 132, lines 2 —6). Mr. McLeod had known Mr. Heyward since the late 1980s or earty 1990s. (Tt p.
132, lines 9—11).

Mr. McLeod had a meeting with Mr. Heyward in the Winter of 2001. At that time, Mr. Heyward was disheveled, his
hair was long and matted, he had a growth of beard, and his clothes were dirty. He had a defectable order from across M.
Mcleod’s desk. Mr. McLeod testified, “‘He was just filthy really.” (Tt p. 132, lines 15 - 19).

Mr. McLeod could not remember the purpose of his meeting with Mr. Heyward on that occasion. He did remember that
Mr. Heyward had just gotten out of jail for a driving offense. As best he could recall, it was sometime shorfly after November
1, 2001, during cold weather but before Mr. Heyward entered Baptist Hospital. (Tt p. 134, lines 8 — 18). Mr. McLeod had
concems about Mr. Heyward’s ability to talk about business. Mr. McLeod felt, “He had deeply gone downhill from the last
time previous I had seen him.  And T said to myself that it won’t be long before George will have to be put up somewhere.”
(Tr. p. 133, lines 9 — 13). Later Mr. McLeod heard in 2002 that Mr. Heyward was in the psychiatric unit at Baptist Medical
Center. (Tr. p. 133, lines 14— 18). During the meeting, Mr. McLeod was concemed about Mr. Heyward’s mental situation.
(Ti. p. 134, lines 19— 24).

Mr. Heyward had come to Mr. McLeod’s office for a specific purpose, but Mr. McLeod could not recall the purpose, Mr,
Heyward would stop into his office from time to time on sometimes trivial matters. (Tt p. 132, lines 21 — 25). He testified
that Mr. Heyward was eccentric and that he drove a lot of different cars. (Tt. p. 137, lines 3 - 6).

2 Shortly after the trial, Mr. McLeod was elected to serve as an Administrative Law Judge.
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Atﬂrﬁmeofﬁwmeeﬁng,Mr.Heywaldhadjustgnttenoutofjai]ﬁradzivingoﬂ'mseforc}mgesleviedagamahimon
November 1, 2001. (Tt p. 134, lines 2~ 11). Trooper Dennis Reeder testified earlier in the trial that these cherges included
Driving Under Suspension Third, and that Mr. Heyward no longer had a driver’s license. (Tr. p. 56, lines 10 — 21).
Nonetheless, Mr. McLeod testified that Mr. Heyward probably drove himself back to Columibia, South Carolina, after the
meeting in Winnsboro, South Carolina, or at least was driving when he left Mr. McLeod’s office. (Tt. p. 136, line 18 —25).

House Visitor, Avery Russell
Avery Russell attended three or four perties at Mr. Heyward’s house in August and September of 2001. (Tr. p. 139, lines

7~ 16). Most of the time, he attended the parties with Chris Lewis and Ian Desportes. (Tr. p. 139, lines 12— 13). ‘The parties
started i the evening around 10:30 or 11:00. (Tt p. 139, lines 17 - 19). Mr. Russell left the parties at 2:30 or 3:00 in the
moming, but they were still going on. (Tr. p. 139, line 20 —p. 140, line 1).

Mr. Russell described the house as trashed with beer cans everywhere, garbage overflowing, people all over smoking
cigarettes, and not in good condition. (Tt p. 140, lines 2 - 5). Mr. Russell observed marijuana, cocaine, and alcohol use. (Tt.
p. 140, lines 6 — 11). There were approximately fifteen to twenty people at the parties. (If. p. 140, lines 12 — 13). The age
group was generally from seventeen to twenty-three. (Tt. p. 140, lines 14— 16). There was no one else in Mr. Heyward’s age
group attending the parties. (Tt p. 140, lines 17~ 19).

M. Russell spoke to Mr. Heyward, but what Mr. Heyward said to Mr. Russell was “kind of incoherent” (Tt p. 140,
lines 23 —25). Mr. Heyward was walking around slowly. One time he was wearing a robe. He had his head down, and
“looked like somebody — like he had some problerss.” (Ti. p. 141, lines 2 — 5). Mr. Heyward never attempted to assert his
authority over the house. (Tk. p. 141, lines 11 — 13). Mr. Russell saw Mr. Heyward for a matter of minutes at the most. He
assumed that the rest of the time he was in his bedroom. (T p. 141, lines 16—22).

M. Russell testified that there might have been a pack of baloney or some eggs in the refiigerator, but mostly there was
alcohol. (Tt. p. 142, lines 4— 11). He did not specifically remember seeing any food. (Tr. p. 142, lines 12 13). The fumiture
was dirty with cigarette ashes and bums in it. (Tt p. 142, lines 14 ~ 16). The bathrooms were very disgusting with toilets
overflowing, water everywhere, “really nasty” (Tr. p. 142, lines 20— 22),

M. Heyward did not appear oriented and was not very alert at all. (Tx. p. 142, line 23 —p. 143, line 1).

There were approximately an equal number of males and females at the parttes. (Tt. p. 143, lines 2—7). Mr. Russell saw
used condoms in the toilet. (Tt p. 143, lines 14— 17). '

Mr. Heyward never took any action to take care of the property. (Tt p. 143, line 23 —p. 144, line 1). The house had a
distinet smell of garbage and smoke that had accunmulated over time. (Tr. p. 144, lines 4— 5). Mr. Russell saw dirty dishesin
the sink which had been there so long that mold had started to accurmulate on them, (Tt p. 145, lines 14—20).
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87.
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Neuropsychologist L. Randolph Waid, PhD.

L. Randoiph Waid, PhD. testified that he was a licensed in clinical psychology. He served as an expert for Mr.
Heyward’s Conservator. He was certified by the American Board of Forensic Examiners (Tx. p. 148, lines 1 - 6) and had
received a bachelor of arts in psychology magna cum laude from Temple University and an MA. in general psychology
from the University of Richmond. (Tt p. 148, lines 1 — 12). Dr. Waid did an internship in clinical psychology at the VA.
Medical Cener and the University of South Carolina and obtained a PhID. in clinical psychology from the University of
North Texas State. (Tr. p. 148, lines 13 - 18).

At the time of trial, Dr. Waid was clinical associate professor in the Departments of Psychiatry and Neurology at the
Medical University of South Carolina and an adjunct professor at the Citadel. (Tt p. 149, lines 8 — 16). He was also in an
mdependent practice in clinical, forensic, and neuropsychological services. (Tt p. 149, line 14 — 17). Dr. Waid was a
neuropsychology consultant at Strand Regional Specialty Associates in Myrtle Beach, South Carolina, and with the
Charleston Pain and Rehabilitation Center in Charleston, South Carolina. (Tr. p. 149, lines 20— 25).

Dr. Waid was a member of the American Psychological Association’s divisions of Clinical Psychology, Clinical
Neuropsychology, American Psychology Law Society, and Addictive Behavior. (Tt p. 151, lines 5— 16). He was also a
member of the Southeasten Psychological Association, Research Society on Alcoholism, National Academy of
Neuropsychology, and the Intemnational Neuropsychology Society. (Ti p. 151, line 17 —p. 152, line 1). He served on the
Geriatric Improvement Team at the Instituie of Psychiatry, Medical University of South Carolina. (Tt p. 152, lines 20—23).

Dr. Waid served as a neuropsychologist. Newrospychology is a subset of clinical psychology. He had expertise in
research, assessment, and treatment of mdividuals suffering from neuropathology across a life span. He had expetience
working with Alzheimer’s, Vascular Dementias, Huntington’s, Multiple Sclerosis, head injury; and attention deficit disorder.
Dr. Waid had been supervising and teaching in this area for about twenty years. (Tx. p. 153, lines 1-9).

ESB stipulated that Dr. Waid was an expert in neuropsychology. (Ir. p. 153, line 25 —p. 154, line 3).

Dr. Waid did a report of a neuropsychological evaluation and consultation which he conducted on Mr. Heyward. R
involved evaluating Mr. Heyward and reviewing records. (Tt p. 154, lines 10— 17). Dr. Waid reviewed the records of Dr.
Harmon Patrick, the Department of Social Services, Dr. Patrick Butterfield, Palmetto Baptist Hospital, Dr. John Taylor, and
Dr. Kevin Krebs. (Tr. p. 154, line 18 —p. 155, line 8). He also conducted an in-person evaluation of Mr. Heyward. (T¥. p.
155, lines 9 —12).

The records raised concems for Dr. Waid as to whether Mr. Heyward was acting in a rational and competent way with
regard to financial transactions. There were records dating back to 1998 in terms of concems about Mr. Heyward’s
rationality and competence to make the financial transactions. (Tk. p. 155, lines 16— 24). Transactions that Mr. Heyward was
making were potentially profitable to other people. (Tr. p. 156, lines 1 -3).

There was recitation n the records of vocal tics. This type of behavior can be part of Tourette’s, but it can also manifest
during a dernenting illness, so dating the history of that behavior is important to knowing its causal factor. (Tr. p. 156, lnes 14
—18).
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93.

98.

There were concems in the records by the Department of Social Services about Mr. Heyward’s ability to reason and
think logically, his judgment, his alcohol consurnption, and his behavior in buying cars and giving them to people. (T p. 156,
line 21 —p. 157, line 6).

"There was a letter from Mr. Heyward’s accountant, Mr. Scheffield, who had handled Mt Heyward’s account since 1998,
expressing concem about Mr. Heyward’s confusion and cognitive impaimment. (Tt p. 157, lines 9— 16).

Baptist Medical Center did multiple evaluations during in-patient stays. The initial one was May 9, 2002, because of
bizarre behavior that family members were reporting. (Ti. p. 157, lines 19— 22). The mitial workup at Baptist generated the
idea that there was a probable dementia or loss of intellectual abilities. (Tr. p. 157, lines 22— 24). Mr. Heyward was released
but returned to Baptist on May 27, 2002. At that time, he retumed because he had been picked up by the Richland County
Sheriff’s Department for erratic driving. (Tt p. 157, line 25 ~p. 158, line 4). That led to a rather extended stay at Baptist
Hospital where Mr. Heyward underwent very thorough evaluations, including an evaluation by Dr. Taylor from a
neuropsychological point of view, resulting in a diagnosis of dementia, or loss of intellectual abilities. (Tk. p. 158, lines 4 —8).

Dr. Waid testified that Mr. Heyward’s pattemn of impairments was most consistent with diffise, broad-based
impairments. The physicians mvolved thought the pattern, presentation, and course of the dementia most consistent with an
Alzheimer’s type process. (Tt p. 158, lines 10— 14).

Mr. Heyward’s physicians tried to treat arty reversible causes. They gave him antidepressents end gave him time to clear
from the delirum. They ceased his substance usage.  Continued evaluation, including newropsychological testing, indicated
that there was no reversal of the cognitive impairment. The impairments were broad-based and diffuse, including memory
and other capacities. Therefore, other diagnoses were ruled out, with the final one being a senile dementia of the Alzheimer’s
type. (It p. 158, lines 17-25).

Mr. Heyward stayed at Baptist Medical Center during the Probate Court process appointing a Guardian ad Litem.
Ultimately he was placed in an assisted living facility on Septernber 26, 2002. (Tr. p. 159, lines 4— 16). When Mr. Heyward
was discharged from Baptist Medical Center and entered assisted living, his medications were Wellbutrin, Seroquel, and
Exelon. Wellbutrin and Seroquel are antidepressants, and Seroquel helps organize the thinking. Exelon is a drug provided to
individuals with Alzheimer’s in hopes of slowing the deteriorating process. (Tt p. 159, lines 19— 24).

Dr. Waid conducted a neuropsychological evaluation of Mr. Heyward on March 15, 2004. Mr. Heyward had been
adjudicated incompetent in September 2002. Mr. Heyward was transported to Dr. Waid’s office by his sister-in-law, Floride
Heyward, who was serving as his Guardian. (Tt. p. 160, lines 2 11).

In the records relevant to the clinical course, there were concems expressed in the late 1990s and continuing concems
about erratic behavior. Finally Mr. Heyward was picked up for erratic driving behavior. The subsequent workups came to
the conclusion that this was a progressive dementing illness. (It p. 160, lines 15 -22).

100.  Dr. Waid testified that in 2002, but not before that, there was finally an evaluation that would be most sensitive to this

diagnosis, the one conducted by Dr. Taylor. He testified that neuropsychological testing is often the most sensitive way to
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detect infellectual dectine and impairments. Ofien MRL’s or radiographic studies are not forthcoming with much early in the
dementing process. (Tt p. 160, line 23 —p, 161, line 4).

101.  InAlzheimer’s, unlike other types of dementia, individuals have a total lack of awareness of their deficits; they do not
think that there is anything wrong. They still think they can drive and can do everything. (Tt p. 161, lines 10—16). This was
Mr. Heyward’s presentation. Basically, Mr. Heyward believed that there was nothing wrong with him. He was not aware of
any loss whatsoever. He was not aware of what was going on in terms of the legal process or the evaluation process. (Tr. p.
161, Iines 16~20). Mr. Heyward was not a good historian and could not give Dr. Waid details over the last five years. (Tr. p.
161, lines 21 — 23). Mr. Heyward was aware that his sister-in-law, Floride Heyward, was his Guardian; however, he did not
have a great awareness of why he was in Dr. Waid’s office or what had been going on for the past two years while he was in
assisted living. (Tr. p. 162, lines 1 - 5).

102, Dr. Waid testified that Mr. Heyward had not reported any sleep difficulties, and the evaluation did not reveal any
psychiatric symptomatology. (Tt p. 162, lines 6-9).

103.  Dr. Waid tested Mr. Heyward’s memory, attention, and cognitive process. He then had an opportunity to compare those
test scares to the ones obtained in 2002. (Tt p. 162, lines 10—13).

104.  Dr Waid performed the CERAD neuropsychological battery, which is used with people Mr. Heyward’s age with mild,
moderate, and severe levels of impairments associated with senile dementia of the Alzheimer’s type. Dr. Waid then gave Mr.
Heyward more demanding tests of language, attention, concentration, memory, and high reasoning capacities. These were
the Weschler Memory Scale- Revised and the Trail Making Test. (Tr. p. 162, line 15 - p. 163, line 2).

105.  The Formal Mini-Mental Status Exam, the bedside examination, was incorporated into the CERAD battery of tests.
That test starts out with orientation. Mr. Heyward made errors regarding the date, the day of the week, as well as the fact that,
at the time of the test, he had been driven to Dr. Waid’s office in Mount Pleasant, South Carolina. Mr. Heyward could not
identify that he was outside of his normal location. (Tt p. 163, lines 10 --14).

106.  Dr. Waid testified that during the evaluation, Mr. Heyward was alert, as would be expected with this type of dementia.
He was zble to repeat some information immediately to Dr. Waid. Nonetheless, when Dr. Waid asked Mr. Heyward to spell
the word “world” in a backwards direction, he was unable to do that. Mr. Heyward was able to recall two of three objects
after a brief delay. He recalled the third object after queuing, but he showed memory problems there, (Tr. p. 163, lines 15—
22). M. Heyward attained a score of 17 out of 30, which Dr. Waid testified is very suggestive of significant impaimment. (Tr.
p. 163, lines 23 — 25). Dr. Waid testified that most people typically get 30 on this test, particularly in the early stages of 2
dementing illness. (Tr. p. 163, line 25 —p. 164, line 2). He stated that, generally, memory starts to deteriorate first and mental
status is ntact unt] well into the disease process. (Tr. p. 164, lnes 5—9).

107.  Atthe time of Dr. Waid’s evaluation, Mr. Heyward was not aware of being cared for by Dr. Harmon Patrick in the 1990s.
He was also unable to tell Dr. Waid what his current medications were. (. p. 164, lines 12 16).

108.  On the date of Dr. Waid’s evaluation of Mr. Heyward, Dr. Waid also mterviewed Floride Heyward, Mr. Heyward’s
Guardicn. What Dr. Waid leamed was confirmatory of the medical records. (Ir. p. 164, lines 17 - 23). Mr. Heyward was an
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mteresting man, often described as “eccentric” in terms of his behavior, (Tt. p. 164, lines 23 —25). Ms. Heyward said that Mr.
Heyward always associated with people fiom car dealerships. (Tr. p. 164, line 25 —p. 165, line 1). There was concern about
Mr. Heyward’s giving his house away. (It p. 165, lines 2 — 3). Ms. Heyward gave historical information about M.
Heyward’s early enlistment in the military. (Tt p. 165, line 3 —6)..

109.  The results of Dr. Waid’s evaluation were that Mr. Heyward was a seventy-two-year-old man who continued to be in
assistive care. From the medical records, during the course of the last four to six years, he had shown a progressive decline in
his mtellectual and neurocognitive abilities. (Tr. p. 165, lines 11— 16). One way that Dr. Waid was certain of Mr. Heyward’s
decline was that he was able to compare the absolute scores to those of Dr. Taylor, and Mr. Heyward had declined since those
scores two years before. (T p. 165, lines 17— 19).

110.  Dr. Waid’s evaluation was consistent with a progressive decline occurring within the context of a structured facility
where Mr. Heyward was receiving appropriate medication and was not drinking, (Tt. p. 165, lines 19 — 23). Mr. Heyward’s
performance on the battery of tests was most consistent with the pattem and profile of impairments that are obtained on
individuals his age who have senile dementia of the Alzheimer’s type. (Tr. p. 165, line 23 —p. 166, line 2). Dr. Waid’s opinion
was that his evaluation was confirmatory of what was determined in 2002, that Mr. Heyward was not competent, to manage
his affairs because of cognitive impairments. (Ti. p. 166, lines 3 —6).

111.  Dr. Waid testified that Mr. Heyward’s eccentricity could have masked the onset of the progressive dementia. (Tr. p. 184,
line 22 —p. 185, line 3).

112, Dr. Waid explained that other causal factors can lead to a dementing process. The most common is vascular dementias
which have to do with microangiopathic changes and the occurrence of small strokes. Nonetheless, Dr. Waid testified that
M. Heyward’s Jevel of impairment both in 2002 and 2004 was more consistent with the more encompassing cordical
dementias that Alzheimer s involve, because there are more spared functions in sub-cordical dementias. Sometimes there are
hath pathologies, vascular breakup as well as the disease cordical Alzheimer’s. (Tr p. 168, line 16—p. 169, line 1).

113,  Dr. Waid testified that he did not believe that appropriate evaluations were conducted in 1999 or 2001 by the Department
of Social Services. (Tt. p. 169, lines 4 — 8). There was never an evaluation from a neurocognitive point of view, much less a
psychiatric point of view. Dr. Waid was concerned that there has been a significant decline, but, as an expert, be had no real
data to give him a certainty level for 2001. He believed that the decline existed before 2002, where there was already a thirty-
point drop in itelligence as it relates to Mr. Heyward’s LQ. score. Thus, Dr. Waid believed that there was a dementing
process and disease before 2002, but he did not render an opinion about Mr. Heyward’s mental capacity in 2001. (T p. 169,
lines 4 18).

114.  Dr. Waid hadread Dr. Elin Berg’s report and her deposition in this case. (Tr. p. 171, lines 6— 11). He disagreed with Dr
Berg’s report in that he did not conclude fiom the DSS evaluations conducted in 1999 and in 2001 that DSS was rendering an
opinion that Mr. Heyward was competent. DSS did not do the standard care evaluation. Although there was interest in
doing this evaluation, it did not take place. That what was needed was an accurate evaluation of Mr. Heyward’s psychiatric
and cognitive functioning. (Tt. p. 171, lines 16 — 24). There was no way to get an accurate evaluation without
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neuropsychological testing, which was warranted under the circumstances. (Tt p. 171, line 25 —p. 172,line 3), Dr. Waid did
not believe that a medical opinion could be rendered about Mr. Heyward’s competency without an evaluation of brain
function, which DSS did not do during the period in question. (Tt p. 172, lines 4— 10).

115. WrmmgardtoDnBexg’srqx)rtDnWaidalsowsﬁﬁedﬁmﬂlevocalﬁcsmHcywardhadcaﬂdeiﬂlerbecausedby
Tourette’s disorder or could be exacerbated by cognitive decline. There are Tourette’s type symptoms or vocal tics that
manifest during the dementing process. (Tk. p. 172, lines 13 ~ 17). Voxal tics do not contraindicate dementia. Dementia is
another disease process. People with Tourette’s or people with vocal tics can get Alzheimer’s. (Tt p. 172, lines 13~24).

116,  With regard to vascular based dementia, or “Lacunar’ dementia, vascular changes could be evident on the MR.L, but
they were not evident on the initial ones viewed by the doctors in Baptist Hospital. (Tr. p. 173, lines 3 — 5). Generally, the
doctors would have noted micro-angiopathic changes, but they did not in M. Heyward’s case, Rather, the doctors at Baptist
Hospital called it Alzheimer’s. (Tt. p. 173, lines 3 - 8).

117. I micro-angiopathic changes are present, the quality of one’s finctioning is much better. (Tt p. 173, line 8 - 9). The
level of impairment associated with vascular dementia is not as severe and does not involve the gray matter. (Tr. p. 173, lines
9 —11). Vascular disease attacks the white matter in the sub-cordical region. (Tt p. 173, lines 11 — 13). With vascular
dementia, there s slowing and executive difficulties with sequencing, but one’s memory is much better, (Ti. p. 11-13). If
people are qued to remember, they will. (Tr. p. 173, lines 14 — 16). Thus, the nature and severity of impairment is very
different in vascular dementia. (Tt p. 173, lines 17 —18).

118.  Also, in vascular dementia, people are aware of their cognitive losses and do not show the profound lack of awareness,
termed “innocent noshia.” (Tt p. 173, lines 18 — 21). Both vascular dementia and Alzhemmer’s can exist in the brain. (Ti. p.
173, tines 21 —24). Dr. Waid had not ruled out vascular dementia. Some of these diseases could not be ruled out until a
biopsy is done after death. (Ti. p. 181, lines 22 — 25). Nonetheless, he testified, the clinical course from 2002 to 2004 was
uch more suggestive of Alzheimer’s. (Tt p. 173, lines 21 —24).

119.  Dr Waid testified that the course of vascular dementia is also slower than Alzheimer’s. Vascualar dementia has step-wise
changes. (Tr. p. 174, lines 10 - 12). Often there will be an abrupt change for a day or two. (Tr. p. 180, lines 5 —7). This is
called a transient eschernic attack, meaning that there has been the rupture of a little vessel. The person may even show some
stroke-like symptoms like Palsey or weakness on one side, (Tr. p. 180, lines 7— 14). The person is very confused, but then he
clears. (Tr. p. 174, lines 12— 16; Tt. p. 180, lines 7 - 14). There isalittle drop in the person’s overall cognitive abilities. (T p.
180, lines 7 — 14). Generally this happens over a long period of time. If there is rapid vascular demnentia, it looks like a stroke
and the person would probably end up in the hospital because of such rapid deterioration. (Tt p. 174, lines 16—20). Dr.
Waid testified that he did not see the clinical course in Mr. Heyward’s case as most consistent with vascular dementia. He
saw them as most consistent with Alzhiemers, particularly since alcohol had been ruled out. (Tt p. 174, lines 21 —24),

120.  Alzheimer’s sufferers still have their physical capacities. They may still drive or be on the golf course; however, they get
very confused. (Tt p. 175, Iines 5 — 7). On the golf course, they may hit the ball back to the tee. In Alzheimer’s, people
actually look better than they are cognitively, (Tr. p. 175, lines 7~ 12).
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121. Dr.Waidt&sﬁﬁedﬂ]atDnBaghadmmdemdmopﬁ'ﬁonmaﬂ\dr.Heywardwasconpemttocxem,ttcﬂletwodmm
question. (Tr. p. 176, lines 12 — 17). He testified that his disagreement was that the appropriate measures and evaluations
ueremtﬁmtonmkcmophﬁomsohewasnotmldngmopﬁﬁoneiﬂﬂway (Tr. p. 176, lines 18 —24).

122, Mr. Heyward was admitted to Baptist Hospital on May 9, 2002, and then again on May 17, 2002 under the care of Dr.
Kevin Krebs. (Tt p. 177, lines 10— 18). The diagnosis was Access 1 Dementia, N.O.S. Dementia is broad-based term that
generally means a significant diffuse loss of intellectual abilities, memory, and other capacities. (Tr. p. 177, lines 21 —24),
Thc‘N.O.S.”paxtofﬂled:ia.gnosisnmmﬂmﬂierewasaloss,bmﬁmﬁ]edoctm'wasnotyetmdytohlowﬂlecausal
factors, or etiology. (Tt. p. 177, line 21 —p. 178, line 1). Dr. Waid testified that with Mr. Heyward’s alcohol use, one would be
concernied about that and other possible causal factors. (Tr. p. 178, lines 1--4).

123. DnWaidwetiﬁedﬂntovm'ﬂwhstuvoycmsv&ﬂleNh:Heywmd}msbeenmassiswdﬁvmg,ﬂﬂehasbemmmpatof
any abrupt changes, which would be expected in vascular dementia if that was the only cause for Mr, Heyward’s decline to
continue. (Tr. p. 182, lines 2—6). Also, over the last two years, there has been no repart of delirium. (Tr. p. 182, lines 2 — 8).

124. Dr. Waid testified that M. Heyward was suffering from Alzheimer’s dementia in 2001. He testified that in the early
stages of Alzheimer’s, a person could still be competent, but since DSS did not get the data that would be necessary, Dr. Waid
was unwilling to make an evaluation of competency. (Tt p. 183, lines 1 —4). By the time Mr. Heyward was evaluated, his
loss was so significant that the question “had become moot.” (Ti. p. 183, lines 19— 20). He testified that someone suffering
from the early stages of Alzheimer’s type dementia is more susceptible to manipulation and are often taken advantage of, (Tt.
p. 191, lines 9—14).

125.  Dr. Waid’s belief was that Mr. Heyward was in the moderate stages of Alzheimer’s. (Tr. p. 166, lines 7 — 18). In the
severe farm, he testified, the sufferer starts to become neruo-vegitative. (Tt p. 186, lines 15— 17). For his age group, Mr.
Heyward was scoring at the second percentile for being able to retain stories that were read to him, He was scoring in the first
percentile for retaning and being able to draw visual information shown to him. Mr. Heyward was in the lower first and
second percentile with regard to memory functioning. (Tr. p. 166, lines 7 18).

126. At the time of his evaluation of Mr. Heyward, Mr. Heyward’s memory impairment, relative to Dr. Taylor’s evaluation of
Mr. Heyward in 2002, was worse. Even at the time Dr. Taylor saw Mr. Heyward, his Q. at that time was 71, which is at the
cutoff score generally used for mental deficiency and mental retardation. (Tt p. 168, lines 1 — 5). There was a broad base of
loss of intellectual abilities. (Tt. p. 168, line 6).

127.  Dr Taylor gave Mr. Heyward the Mathis Dementia Rating Scale, which is similar to CERAD. Mr. Heyward had
significant impairment when Dr. Taylor saw him in 2002. There was more downward impairment which seemedtobeina
progressive course when Dr. Waid saw Mr. Heyward in 2004. (T. p. 168, lines 7— 12).

128.  Dr. Waid testified that the likely length of the dementing process was about five years (Ti. p. 168, lines 13 — 14) and that
the severity and profile pattem suggested Alzheimer’s. (Tr. p. 168, lines 15~ 16).

129.  The severity of Mr. Heyward’s memory dishirbance, along with the other impairments, in Dr. Waid’s opinion, showed
that Mr. Heyward was in the moderate stages of Alzheimer’s. In his opinion, M. Heyward had been in the disease process
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husband and son, Steve Dyer, had sold George numerous vehicles. She stated that George likes to buy a
new car every three to four weeks,

As she left she stated that the investigating officer should speak to her son, Steve, about this, that he
used to take care of George. The investigating officer then met George at the fiont door of his $400,000
home. George appeared very sickly and disoriented. He walked very slowly and made gnmting noises.
He was dirty and had a strong odor about his person. He appeared not to have had a shower or bath in
several weeks, His hair is long, shoulder-length, unkernpt, greasy, and matted. He has month-long growth
of beard with dried saliva on his face and chin. His teeth are yellow and dirty. His socks were white but
looked yellow and brown from not being washed in a long time. His fingernails were very long and dirty.

Investigating officer asked him about his physical state and appearance, and he advised
investigating officer that it was none of my business. Investigating officer advised George that his car had
not been stolen but that Ian had told Chris to take his friend home. George called the investigating officer a
liar and stated that the nvestigating officer was an idiot. Investigating officer then asked George if we could
look around and see if any of the kids were there, or if there were any illicit drugs in the house. He stated
that it was none of our business but that we could look anywhere we wanted.

Investigating officer went to the southwest bedroom where George stated that Ian stayed.
Investigating officer discovered a very dusty and dirty bedroom and bathroom where there were used
condoms on the sink, in the toilet, and on the bed. The toilet was stopped up with condoms, paper, and
plastic wrappers. There were approximately 10 empty beer bottles all over the bedroom and bathroom, and
vomit on the bed sheets and bathroom sink. Investigating officer also discovered marijuana peraphemalia
like blunts and rolling paper. Nurnerous bags of cigar tobacco that had been taken out of cigars was
discovered in the bedroom.

Investigating officer then went into the kitchen and found about three cases fill of beer, and 10 to
14 botiles that were empty, along with five bottles of empty liquor. Investigating officer looked in the
refrigerator and cabinets and found no food whatsoever. Tvestigating officer then asked George what was
going on. He stated that investigating officer had no business in his house. Investigating officer reminded
hirn that he had given him permission. He stated that investigating officer was a horse’s ass and that
nvestigatmg officer needed to leave his house. As investigating officer was leaving, he stated that if he
wanted to perty with these boys he could, and that if he wanted to drink with them he could, and that it was
none of our business. Note: Investigating officer discovered a prescription bottle, possibly valium,
prescribed to Steve Dyer in the medicine cabinet when he searched the bedroom.

In his deposition, Mr. Foy characterized Mr. Heyward’s overall appearance as, “Howard Hughes - - long fingemails,
long toenails to the point where some of the nails were curling; real yellow fingers, like an old person who smoked filterless
cigarettes all their lives would have. Yellowish, long fingernails - - ] mean yellow, something like if he was in public that
would be the first thing probably that caught your eye.” (Tr. p. 106, lines 11—17).

M. Heyward had a lot of unkempt facial hair, a massive beard that had not been trimmed or cut for a long period of time
with yellow stain on his white beard. (Tt p. 106, lines 19 — 21). The whole time Mr. Foy was talking to Mr. Heyward, Mr.
Heyward was drooling. (Tr. p. 106, lines 21 — 22). Mr. Heyward’s teeth were really yellow, black, and dirty. He had drink,
drool, or dried food particles around his mouth. (Tk. p. 106, lines 22 — 24). Mr. Heyward had long nose hairs and two or three
inch hair on his eyebrows that was curled and uncut. (Ti. p. 106, line 24 —p. 107, line 2). His hair was shoulderlength. His
shirt was butioned crookedly. In other words, one of the shirt tails was longer than the other because it was buttoned
mmproperly. (Tt p. 107, lines 2 - 6). There were stains all over Mr. Heyward’s shirt, and it smelled badly. (Tt p. 107, lines 6 —
11). Mr. Heyward’s pants did not fit im. They were “high-water”” pants. (Tt p. 107, lines 20 - 22). He was rather shim and
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boney and appeared undemourished and sickly. (Tt p. 107, line 23 —p. 108, Iine 1). Mr. Heyward spoke slowly, with a
draw], and cussed a lot. (Ti. p. 108, lines 1-2).

M. Heyward started to get nasty when Mr. Foy asked him where the condoms came from and why there was no food n
the house. (Tt p. 108, lmes 7— 10).

M. Foy did not remember any food at all in the house but a lot of alcohol. He testified that he had searched many
houses in his work, and that there are some houses were there are at least a few cans, “But this was nothing, not a botle of
ketchup, no can of una they stuck back in the cabinet. I mean, there was just no food whatsoever, just alcohol and these other
things.” (Tt. p. 109, lines 8—12).

Mr. Foy testified that there were empty beer bottles and liquor bottles i the bedroom, bathroom, and kitchen. (Tr. p. 108,
lines 14— 16; p. 109, lines 4 6).

There was marijuana paraphermalia in the house, like blunts and rolling papers. (Tt p. 108, lines 15— 17). Mt Foy found
a lot of cigar tobacco where the tobacco had been taken out of cigars. (Tt p. 108, line 16 —p. 109, line 3). He testified thata
current trend was to take the tobacco out of the cigars, to put marjjuana in them, and to call them “blunts.” (Tt p. 108, lines 19
-22).

Mr. Heyward mumbled a lot. When Mr. Heyward called Mr. Foy a “horse’s ass,” it was not like Mr. Foy pronounced
“hotse’s ass” in his deposition; everything was mumbled. (Tr. p. 109, line 25 —p. 110, line 3).

Mr. Foy testified that there was a Cadillac dealership i Columbia that sold Mr. Heyward a lot of cars and that it was niot
just the Dyers who were taking advantage of him. (Tx. p. 110, lines 13 -24).

M. Foy was concemed that Mr. Heyward was contributing to the delinquency of minors. (Tr. p. 112, limes 1—5). He
called the South Carolina Law Enforcement Division and was referred to a lady who investigates abuse. (Tk. p. 112, lines 1-
12). He also called the Department of Social Services. (Tr. p. 112, lines 12— 13).

Based on what Mr. Foy saw in the house and his discussions with Mr. Heyward, there was no doubt in Mr. Foy’s mind
that Mr. Heyward was not able to take care of his financial affairs. Mr. Foy was unable to determine whether this was from
mental incapacitation or laziness, but said that Mr. Heyward definitely had a mental problem. (Tt p. 113, lines 2~ 5).

Mr. Foy testified at one point that Mr. Heyward, “talked very sensible. Not like a mental person.” (Tx. p. 114, lines 19—
25). He also appeared to understand that he was giving Mr. Foy permission to look around the house. (Tr. p. 115, lines 2 -9).
Mr. Foy could understand what Mr. Heyward was saying, although it was a “shury mumble.” (Tt p. 115, lines 10— 16). He
testified:

He always made these really weird noises out of his mouth. But when it came down 1o making sertences,
Iike when I first got there, ‘“You need to talk to Ian,” T understood that. But he [did] do a lot of mumbling
throughout. In other words, I did not pick up everything he was saying just because I think that they were
Jjust not noise (sic) that he was making. I don’t think he was trying to make a sentence. 1could be wrong.
Grunting, maybe that’s a good way to describe it, a lot of grunting, and he shuffled when he walked. He

didn’t take normal steps like we do.
(Tr.p. 116, lines 5—15),
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M. Foy testified that as much as he thought Mr. Heyward was crazy, he also thought that he knew what he was doing
and was exchanging some sexual favors for some of these iterns, (Tv. p. 117, lines 21 — 24).

All of the bathrooms in the house were a total mess. There were no towels on the rack, and there was no toothbrush or
toothpaste. There were just beer bottles, condoms, and sexual magazines open in front of the toilet. There were clothes
everywhere. (Tt p. 113, lines 15 —-23). Inside one toilet, there was vomit, and inside another there were cigar tobacco and
cigarette butts. (Tr. p. 113, line 25 —p. 114, lines 3).  All four bathrooms were trashed. (Tt p. 119, lines 21 —22). The
bathroom near the master bedroom was the same as the others i that it had clothes and blankets thrown everywhere, (It p.
120, lines 3 — 7). Mr. Foy believed that that was the bathroom in which he found vomit, but he did not believe that he found
beer bottles in that batroor. (Tr. p. 120, lines 7~ 9).

House Visitor, Chris Tewis

In August and Septermber of 2001, Chris Lewis, who was age twenty at the time, went to Mr. Heyward’s house in the
Spring Valley subdivision of Columbia, South Carolina, three or four times for the purpose of partying. He saw Mr. Heyward
on these occasions and talked to him on one occasior. (Tt p. 122, lines I —2). Mr. Lewis went to these parties with Ian
Deportes and Avery Russell. (Tx. p. 122, lines 16— 19). Ian Desportes had invited him. (Tr. p. 124, lines 2 —4). There were
always about fifteen to twenty people there. (Tt p. 122, tines 19 —20). The general age of the people partying at the house
was from seventeen to twenty-two. (Tr. p. 123, lines 2 —4). There were males and fermales. (Tt p. 127, lines 10— 12). There
was a lot of drinking going on, marijuana use, and cocaine use. (Tr. p. 123, lines 8 — 13). M. Lewis saw beer and hard liquor
at the parties. (Tr. p. 123, lines 15 ~20). He did not see Mr. Heyward drink any alcohol. (Tr. p. 123, lines 21 -24). The
parties would start about ten or eleven o’clock in the evening and go until about four or five in the moming. (Tt p. 124, lines
5-10).

Of the four or five hours Mr. Lewis was at a given party, he would probably see M. Heyward about fen minutes. (Tt p.
124, ines 20 — 24). Mr. Lewis believed that the rest of the time Mr. Heyward was in his room. (Tt p. 124, line 25 —p. 125,
line ).

Mr. Lewis observed in regard to Mr. Heyward, “He was lost; he didn’t know what was going on. He couldn’t function
well. He would just walk around in a daze and mumbie to himself” (Tr. p. 125, lines 4 —6).

M. Lewis never saw Mr. Heyward tatking to anyone. (Tt p. 125, lines 7~ 8). He had a dirty appearance, had a long,
scraggly beard, and did not have good hygiene. (Tr. p. 125, lines 14— 18). He wore dirty clothes with holes. (Tx. p. 125, lines
20-21).

M. Lewis saw marijuana use in the house and on the porches, but not when Mr. Heyward was present. (Tt p. 125, line
24-p. 126, line 7). There was drinking when Mr. Heyward was present. (Tr. p. 126, lines 8— 10). There was cocaine use in
the house, but not around Mr. Heyward. (Ti. p. 126, lines 11 — 14). Mr. Heyward never asked anyone to leave and never
attempted to assert authority over the party. (Tt p. 126, lines 15-—-19).
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since the late 1990s. (Tr. p. 166, lines 22 — 23). As a rough estimate, Dr. Waid believed that, at the time of his evaluation, Mr.
Heyward was about five years into the disease process. (Tx. p. 167, lines 1-3).

Deed Recipient Stephen R. Kem

130.  Stephen R Kem appeared as a witness. He met Mr. Heyward in 1992 through friends at the Lake Murray Marina. He
was not related to Mr. Heyward in any way. (Tr. p. 201, lines 1 - 3). M. Kem got to know Mr. Heyward fairly well since
1995 and socialized with him on holidays, on M. Heyward’s boat, and at various meals, (T, p. 194, lines 19 25; p. 199,
Iines 20-25; p. 201, lines 4 - 8; p. 516, lines 10—21). Mr. Kem’s relationship to Mr. Heyward got closer in late 1997 when
he took the duty of driving Mr. Heyward on his boat, a 40-foot Sea Ray nared the WELL PLEASED, once or twice a week.
(Tr. p. 201, lines 15 —22;. p. 218, lines 8 — 10; p. 518, lines 7- 14; p. 201, lines 11 - 14). Mr. Heyward was unable to manage
the boat. (Tr. p. 239, lines 8— 11).

131.  Mr. Kem’s former wife, Ginger Kem, eventually becamne a caretaker for Mr. Heyward in approximately 1998, (Tt p.
200, kines 1 —5). In 1999, she reported Mr. Heyward to the Department of Social Services. (Ti. p. 200, lines 9 — 14). She
contirued to provide care for Mt Heyward a few months after the DSS mvolvement. (Tt p. 200, lines 9—11). Steve Kem’s
assistance with Mr. Heyward progressed to “full care™ in 1999 (Tt p. 232, lines & — 16), including helping with buying his
clothes, doing his laundry, changing his bed sheets, paying his house bills, including gas and utility bills, and driving M.
Heyward to court and to the Alcohol and Drug Safety Action Program (“ADSAP”). (Tr. p. 219, lines 7~22; p. 220, lines 18
--24).  Prior to that, Ginger Kem was doing the same types of things in 1998. (Tt. p. 232, lines 18 — 22). Mr. Kem testified
that in 2001, he was still taking care of Mr. Heyward until he moved to Florida. (1t p. 533, lines 1 ~6).

132.  OnJuly 20,2001, Mr. Heyward gave Mr. Kem a Quitclaim Deed to his house at 14 Glenlake Road in the Spring Valley
Subdivision of Cohmmbia, South Carolina, The deed recited consideration of five dollars. (Ti. p. 195, lines 13 — 20; Exhibit
39).

133.  On the same day, July 20, 2001, Mr. Heyward gave a bill of sale transferring his yacht, the WELL PLEASED, to Mr.
Kem. (Tt p. 196, lines 3 — 17; p. 202, lines 20 - 22). The Bill of Sale for the WELL PLEASED showed a sale price of one
dollar. (Exhibit 38).

134. M Kem attempted to place a mortgage on 14 Glenlake Road house. He testified that it was necessary to get a General
WatrantyDeedtothep’opertxbecauseNlckAtia,ﬂqeclosmgattomexrequ&ewditﬂnwghﬂwmtgagebrokm;Nm]ie
Cook. (Tr. p. 198, lines 7— 11; p. 207, lines 16— 17; p. 265, lines 19—21; p. 529, line 21 —p. 530, line 3).

135.  On Decernber 13, 2001, Mz Heyward gave M. Kemm a General Warranty Deed to 14 Glenlake Road. The deed again
recited consideration of five dollars. (Tt. p. 197, lines 2—p. 198, line 8). Mr. Kern did not explain to Mr. Heyward that it was
another deed. (Tt p. 265, lines 22 25).

136.  Mr. Kem retumed to Florida in January 2002. (T p. 218, lines 16—25).

137. Mr Heyward’s signature on the July 20, 2001, Quitclaim Deed as well as his signature on the December 13, 2001,
General Warmanty Deed were purportedly notarized by Jemry Verdino. (Tr. p. 196, line 25 - p. 197, line 1; p. 197, lines 14 -
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15). Nonetheless, Mr. Kem testified that Mr. Heyward signed the Quitclaim Deed at Mr. Heyward’s house and that Mr,
VezdjnonotarizeditaﬂvInVerdino’sjetsidbusixmmChapin,Southamlma,butI\/Ir.Heywazdwasmtprmﬁatﬂ]atﬁlm.
(Tt p. 204, lines 1 10). Mr. Kem testified that Mr. Heyward signed the General Warranty deed at his house, but Mr, Verdino
wasnot present. (Tt p. 206, lines 10 - 13)

138. BothﬂleQlﬁmlahndwdm&wGanaIWmmﬁyDeedwmepmmmdy“dhmedbylmyWﬁmmdem
Verdino. (Tr. p. 196, line 18 —p. 197, line 1; p. 197, line 16—p. 198, line 4). Mr. Kemn testified that Mr. Williarms was present
when Mr. Heyward signed the Quitclaim Deed, but M. Verdino was not present. (Tr. p. 204, lines 11-16; p. 204, lines 1 -
10). He testified that Mr. Heyward signed the General Warranty deed at Mr. Heywand’s house, but neither Mr. Verdino nor
Mr. Williams was present (T p. 206, lines 1 —9), and Mr. Heyward signed in Mr. Kem’s presence only. (Tr. p. 206, lines 10 -
13).

139. M. Kem could not recall whether he actually paid Mr. Heyward the five dollars for the Quitclaim Deed. (Tx. p. 195,
lines 21 —24). He could not remember whether he actually gave the five dollars to Mr. Heyward for the General Waranty
Deed. (Tt p. 198, lines 16— 18).

140. After a legal action was initiated, Mr. Kem deeded the yacht back to Mr. Heyward. (Ti. p. 202, line 24 —p. 203, line 1;
p. 276, lines 11 - 19). Likewise, affer the present action was initiated by Mr. Heyward's Conservator, Mr. Kem deeded the
house back to Mr. Heyward. (Tt. p. 203, lines 2 - 10).

141, Prior to trial, Mr. Heyward subrmitted an affidavit stating:

Personally appeared Stephen R. Kem, who, first being duly sworn deposes and says as follows: Iagree that
at the time George M. Heyward deeded his 14 Glenlake Road, Columbia, South Carolina, house by
Quitclaim Deed i July, 2001, and again by General Warranty Deed in December, 2001, and, in addition,
prior to that time, T had notice that he was not mentally competent to make such transactions. (Tr. p. 198,
line 19— p. 199, line 3).

142, Attrial, Mr. Kem testified, “T don’t think [Mr. Heyward] was mentally cormpetent to handle anything of any kind of legal
affairs, or any kind of business decision, anything that required some responsible hought.” (Tr. p. 199, lines 11-13).

143. | 2001, Mr. Heyward was not capable of making financial decisions, was not capable of managing his financial affairs,
was not capable of understanding simple utility bills, was not capable of understanding more complicated transactions, did
not know how much money he had, did not realize that making the various gifts was depleting his money, and did not
understand the concept that he could give itall away and be left with nothing. ~ (Tt. p. 232, line 23 —p. 233, line 19).

144.  The Conservaior’s counsel drafted the affidavit he signed stating that Mr. Heyward was not mentalty competent at the
time he deeded 14 Glenlake Road to him. (Tt p. 268, lines 1 — 6). Mr. Kem called ESB’s counsel and said that he had
questions about the affidavit. (T p. 268, lines 7— 15). He agreed to sign the affidavit based on the fact that Mr. Heyward had
never had the capacity or mental stability to sign anything. Mr. Kem agreed to sign the affidavit reflecting that. (Tr. p. 543,
tines 11 - 16).

145. M. Heyward was not ever able to handle his affairs back to 1999. (T« p. 268, line 24 —p. 269, line 3).
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146.  Mr. Kemalso testified that Mr. Heyward was not capable of handling his own affairs as far back as 1991 or 1992, but did
not know about the time period before that. (Tr. p. 269, lines 4— 7). Nonetheless, Mr. Kem testified that he did not know M.
Heyward as far back as 1991 or 1992, (Tr. p. 269, lines 8— 10).

147. MnKantsﬁﬁedﬂmM.Hewmd’smapaciWsmtedwhmegaKmmmmmhtwemkm (Tr.p. 279,
Iimes 9—13). He believed that Ms. Kem started working for Mr. Heyward in 1998. (Tt p. 279, lines 9— 17). She was still
there when DSS came in 1999. (Tk. p. 279, Iines 18— 19).

148, Mr. Kem testified that there came a time when Mr. Heyward knew that he did not have anymore money, but did not
understand why.  (Tr. p. 236, lines 21 —23). M. Heyward did not understand the various franstérs such as the depletion of
his stock. (Tt p. 236, line 24 —p. 237, line 1). Mr. Heyward would get very upset that he did not have anymore money and
rot understand why. (Tr. p. 237, lines 3 —4). Mr. Heyward needed someone to manage his money from the time Ginger
Kem started taking care of him from 1998 on. (Ti. p. 237, lines 5—9).

149.  Mr. Kem observed that Mr. Heyward appeared wealthy, spent money recklessly (Tr. p. 517, lines 1 - 5), and his
manneristos were nonconforming. (Tr. p. 517, lines 8 — 12). He liked to yella lot. (Tt p. 517, lines 10— 12). ¥ something
starled him, for mstance, he would blurt out obscenities. (Tt p. 517, lines 13— 15).

150.  Mr. Kem testified that he could not remember whether he talked to Mr. Heyward about the Quitclaim deed. (Tx. p. 262,
lines 18 —p. 263, line 2). He then testified that he was sure that he had to talk to him about it (Tr. p. 263, lines 3 — 5), but that
Mr. Heyward did not appear to know what he was doing (T¥. p. 263, lines 6 — 8). Mr. Kem then testified that M. Heyward
did appear to know what he was doing when he signed the Quitclaim Deed. (Tt. p. 264, lines 4 —8).

151.  Mr Heyward was a steady but not a heavy drinker. (Tt p. 247, lines 13 — 14). He drank every day, but he did not drink
heavily every day. (Tt p. 247, lines 16 — 19). Mr. Kem testified that Mr. Heyward had been drinking when he signed the
Quitclaim Deed on July 20, 2001, but not more than usual and that he was coherent. (Ti. p. 527, line 16 . 528, Ime 1).

152. M Kem testified that Mr. Heyward was selting him the property so that he could put a mortgage on it. (Tt p. 531, lines
1 —17). Nonetheless, Mir. Kern also testified that when Mr. Heyward signed the second deed, “he just knew it was another
form he needed to sign to get the money”” (Tr. p. 530, lines 15 —22). He testified that Mr. Heyward was “‘somewhat”” aware of
what was going on i that “he was aware it was taking a long time to get some money.” (Tt p. 530, Iines 20 — 25). He
testified that at the time Mr. Heyward signed the General Warranty deed, there was no discussion about whether Mr.
Heyward intended to give Mr. Kem the house. Mr. Kem testified, Tt was just a formality, *Sign this to get the paperwork in
order.™ (Tt p. 206, lines 14— 17).

153.  Mr. Kem testified that he was not qualified to answer whether Mr. Heyward knew what he was doing during the time
Mr. Kem was taking care of M. Heyward’s property. (Tt p. 542, lines 11 — 16). Mr. Heyward wanted money, and that, at
that point, any way he could get money would do. (Tr. p. 542, lines 17 — 25). Earlier in this litigation, in response to the
allegation in Mr. Heyward’s Complaint, “On information and belief, on or before July , 2001, Heyward’s mental condition
was declining,” Mr. Kem responded, “Unknown.” (Tr. p. 271, lines 16— 19).
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154. During the period 1999 to 2001, there were times Mr. Heyward was confised. (Tr. p. 235, tines 1 —3). Mr. Kem
remembered an instance in which he went over to Mr. Heyward’s house. The house was in disarray. Mr. Heyward did not
have any cars out front. Mr. Heyward accused Mr. Kem of taking his car. Mr. Kem fold Mr. Heyward, “{ just go here. My
car is out ffont. Idon’t know where your car is.” Mr. Kem asked Mr. Heyward what he had done the night before, but Mr.
Heyward could not remember. (Tr. p. 235, lines 6~ 13). Someone called while Mr. Kemn was there, and M, Heyward began
yelling at the caller wanting to know where his car was, (Tr. p. 235, lines 13— 16).

155 Mr Kem testified that M. Heyward had the belief that everyone should have the same things he had. Tf Mr. Heyward
had a Mercedes-Benz, then he did not understand why a fiiend of his, whoever it may be, did not have a Mercedes-Benz. (Tt
p. 535, lines 9 ~ 13). Mr. Heyward did not understand, if someone owned a house, why they would have a mortgage
payment on it and not own it. (Tr. p. 535, lines 13 — 15). M. Kem testified that Mr. Heyward had these beliefs six or seven
years ago and that “from there I think it deteriorated.” (Ti. p. 535, lines 9— 16).

156.  Mr Kem testified that Mr. Heyward liked to socialize and drink. (Tt p. 240, line 23 —p. 241, line 4).

157. M Kem’s wife at the time, Ginger Kem, worked for Mr. Heyward during 1998 and 1999. (Tt p. 221, lines 2 - 3). She
would go to Mr. Heyward’s house in the morning, clean and feed Mr. Heyward, make sure the bills were paid, and make sure
that everything was alright. (Tr. p. 221, lines 5 - 7). She typically stayed wntil earfy afiemoon. Sometimes they would shop.
(T p. 221, lines 12~ 14).

158.  Mr Kem would buy Mr. Heyward clothes, take Mr. Heyward’s clothes to the cleaners, and rotate his clothes. Mr.
Heyward basically had two sets of clothing that he would wear. He had a couple of pairs of pants, three to five shirts, socks,
and underwear. (Tr. p. 221, lines 18 —23). Mr. Kem would take those to the cleaners and rotate them so that Mr. Heyward
had “‘some type of clean clothing,” (T p. 221, lines 23 —25). Typically Mr. Kern would see Mr. Heyward at least two times a
week (Tr. p. 222, lines 3— 10) and spent a half-day each time with Mr. Heyward (T p. 222, lines 10— 13).

159.  Mr Kem had to make sure that Mr. Heyward's bills were paid. (Tt. p. 222, line 21). Mr. Heyward would not pay his
utility bills; he would forget. (Tr. p. 222, lines 21 —22). There were a couple of times when Mr. Heyward’s electricity was
tumed off due to flure topay. (T p. 222, lines 23 —25). Mr, Kem was not sure that Mr. Heyward understood that he would
lose his services if the bills were not paid. (Tr. p. 223, lines 1-3).

160. M Kem testified that Mr. Heyward did not understand bills. (T p. 252, line 21). Mr. Heyward hated insurance, hated
taxes, did not keep up with his finances (Tx. p. 245, lines 5 — 7), and he did not understand bills in general. (Tt p. 233, line 24—
25; . 244, lines 12— 20).

161.  Nonetheless, Mr. Heyward would write his own checks. M. Kem would open the mail, Mr. Heyward was not able to
open a bill and understand what it was about. He could possibly understand that it was, for example, for electricity, but he
would not be able to decipher the amount of the bill and write a check for the proper amount. (Tt p. 223, lines 14— 19). Mr.
Kem would help Mr. Heyward by telling him what the bill was about and the amount for which to make the check. (Tr. p.
223, lines 20 - 21). There might be a balance due from the previous month, because Mr. Heyward was typically late in
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paymgthcbﬂls(l“r.p.223,]1'11$22—23),soMr.Heywmdwoxﬂdmtmdasmdwhyﬂlebiﬂwasso}ﬁmwhmmﬁct,ﬂn
bill might be, for exanmple, for two months of electricity. (Tr. p. 223, lines 23— 25).

162.  Sometimes the bills were in the house. Other times the mailbox was full, so Mr. Kem would take the mail inside. Many
ﬁnmsﬁ'nebﬂlswouldbesitﬁ:ngonﬂletable,soIVh:Kemlmewﬁ]at“oﬂn'peopIeweseemgGemge.” (Tt p. 223, lines 6—
10). Mr. Kem testified that he handled all of M. Heyward’s bills. (Tx. p. 258, lines 10— 15). Generally, Mr. Heyward did not
keep up with his tax filings, fines, or paying estimated income tax . (Tt p. 259, lines §— 18).

163. M Heyward came over to Mr. Kem’s house many times. (Tt. p. 220, lines 6 —7). M. Kem had an “‘open-door policy”
with Mr. Heyward. (Tr. p. 8 - 13; p. 520, lines 14 — 17). Mr. Kem traveled out of town frequently. Sometimes when he
retumed and pulled in the driveway, Mr. Heyward’s car would be at Mr. Kem’s house, and Mr. Heyward would be there in
Mr. Kem’s house watching television. (Tt. p. 220, lines 11 —15; p. 520, lines 23 - 24).

164.  Once, Mr. Kem went over to Mr. Heyward’s house and saw one of Mr. Heyward’s driving tickets. It alerted him
because it was a serious infraction, Driving Under Suspension. (Ti. p. 226, lines 18 —21). There was a [cotrt] date on the
ticket, and that date had already passed. (Tt p. 226, lines 21 —23). Mr. Kem called the courthouse number on the back of the
ticket to find out the status of the ticket. (Tt p. 226, lines 23 —p. 227, line 2). The Clerk’s office told Mr. Kem that there was a
bench warrant out for Mr. Heyward and that Mr. Kern would need to bring Mr. Heyward to the courthouse immediately so
that the matter could be handled, which Mr. Kem did. (T p. 227, lines 2 8).

165.  Mr. Heyward had a DUI and had to attend ADSAP. (T¥. p. 224, line 20). There were several instances in which Mr.
Heyward drove affer he got his DUI and after his license was suspended. (TX. p. 224, lines 21 — 22). There was a bench
warrant issued for Mr. Heyward's arrest. (Tt p. 224, lines 23 — 25). Nonetheless, Mr. Heyward did not know that he had any
legal issues. (Tt p. 226, line 12). Mr. Heyward would either forget about the charges or dismiss the thought of them. (Tk. p.
226, lines 13— 15). Many times the police would feel sotry for Mr. Heyward and let him go. (Ti. p. 226, lines 15—17).

166.  Mr. Heyward's not paying attention o his finances was apparent by the time Ginger Kem started taking care of him m
1997 or 1998. (Tt. p. 245, Ime 11 —p. 246, line 2).

167.  Tn 2000 or 2001, Mr. Kem observed the house being a mess with stopped up toilets. (Tr. p. 248, lines 5 — 10). He

_ testified that he cleaned up the mess. (Tt p. 11-14).

168. Mt Kem had prepared a two-page handwritten tist summarizing his knowledge of various gifts that Mr. Heyward made.
(Tt. p. 212, lines 3 ~ 8). The first item on the list was a 38’ Fountain boat to Lamy Williams in 1991 or 1992 valued at
$141,000 (It p. 212, lines 12— 13; p. 521, lines 20 —23). The next transfer was money to purchase three Party Zone liquor
stores from 1993 to 1995 to Lamry Williams. (Tt p. 212, line 19—p. 213, line 7; p. 522, lines 8 - 13). The next transfer was
$225,000 for a sixty-one-foot houseboat Mr. Heyward gave to Steve Dyer. (Tr. p. 213, lines 8 — 13). In 1996, Mr. Heyward
gave a $300,000 Provost Motor Home to Vance Sharpe, (Tr. p. 213, lines 14— 15; p. 523, lines 4 — 6). Mr. Heyward gave a
560 SEL Mercedes valued at $80,000 to Mr. Sharpe m 1996. (Tr. p. 213, line 16 —p. 214, line 13). In 1998, Mr. Heyward
gave a twenty-four-foot Regal boat valued at $45,00 to Bill Senm, who met Mr. Heyward mowing his grass. (1. p. 215, lines
15—20; p. 525, lines 11 -15). Mr. Heyward gave a house and land valued at $300,000 to Bill Senn in 1999. (Tr. p. 215, lines
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13 — 14; p. 523, lines 21 - 22). He also gave M. Senn a Cadillac Seville in 1999 (Tx: p. 523, lines 23 — 24). The same year,
1999, Mr. Heyward gave a $35,000 Saab to friends m Charleston, South Carolina. (1t. p. 215, lines 23 —24; p. 523, line 24).
Also in 1999, he gave a twenty-four-foot Sea Ray to fiiends in Charleston (Tt p. 519, lines 14— 17). In 2000, Mr. Heyward
gave a 310 Sea Ray to Mr. Sharpe valued at $130,000. (Tt p. 214, Iines 19 -21). Mr. Kem'’s understanding was that Mr.
Heyward gave away $1 million in cash disbursements and stock from 1992 to 2000. (Tt p. 216, lines 4~ 8). Mr. Kem said
that Mr. Heyward told him that he gave Larry Williams about $1 million over a period of five or six years from
approximately 1993 to 1999. (Tr. p. 524, line 25 —p. 525, line 5).

169.  Mr. Kem testified that it did not surprise him that M. Heyward gave Randy Harbeson $400,000, because “this is part of
a grand sum of money that estimates could be three to six million.” (Tt p. 254, lines 15 ~ 20; p. 538, lines 23 — 24). He
testified that there was a certain control that Mr. Heyward had when he gave things to people, and he hiked that. (Tk. p. 535,
lines 21 —24). Mr. Heyward would not loan out a car, even if there were ten in his driveway (Tt. p. 241, lines 22 —24), buthe
would give them away (Tt p. 242, lines 1 - 5).

170.  Mr. Kem was not surprised to leam from ESB’s counsel that Mr. Heyward spent a total of $2.9 million over a three-year
.periodpmchasingcars. (Tt p. 253, lines 5 —9, lines 17 —20; p. 280, lines 4 — 10). He sometimes traded those vehicles inand
sometimes gave themaway. (T p. 253, lines 12— 16). Mr. Kem testified that it appeared that Mr. Heyward was buying cars
and selling them back to the dealers untitled. These cars were put back into inventory and sold agam. (Ti. p. 216, lines 14-
18; p. 280, lines 11 - 18).

171.  Mr Heyward had a habit of giving things away and then forgetting that he gave them away or deciding that he wanted to
give them fo someone else. (T p. 202, lines 8 — 9; p. 251, lines 20 — 23; p. 520, lines 4 — 6). He would make promises
regarding items that he was going to give someone. Sometimes he followed through. Other times he did not. Mr. Heyward
did not have a good understanding of what he still had and whathe was giving away. (Tt p. 234, lines 16 —25).

172.  Forexample, Mr. Heyward gave an Acura automobile to Ginger Kem. (T p. 523, line 25). He then came to the house
with a new owner and took the car back. (Tt p. 202, lines 10— 19; p. 217, lines 7— 14; p. 251, lines 24— 25; p. 542, lines 2 -
4). This occurred either in 1999 or 2000.

173.  Likewise, Mr. Heyward gave a thirty-one-food Sea Ray boat to Mr. Kern, and then he took it back. (Tt p. 217, lines 19—
20). He also gave a Saab to Karen Ray then took it back. (Tr. p. 217, tines 20 - 22). Mr. Kem testified that, looking back on
it, Mr. Heyward did not realize what he was doing. (Tx. p. 217, line 23--218, line 2).

174. With regard fo the Sea Ray, Mr. Kem testified that Mr. Heyward was supposed to give him a 310 Sea Ray Express
Cruiser but changed his mind and gave it to his fiiends in Charleston. He then changed his mind and gave it to Vance Sharpe.
Mr. Sharpe then sold that boat to Mr. Mulleck. (Tr. p. 230, lines 8—12),

175.  With regard to the WELL PLEASED, Mr. Kem testified that Mr. Heyward gave him a bill of sale to that boat in July
2001. (It p. 235, lnes 19 — 21). Mr. Kem then took the WELL PLEASED to Florida. (Tt p. 235, lines 22 — 24).
Subsequently Mr. Kem learned that Mr. Heyward attempted to give the sarme boat to someone else. (Tt p. 235, line 25— p.
236,1ine 7).
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176. M= Kem testified that he had no knowledge of Well Pleased Charters, LL.C, but that he agreed to give the boat fo it,
“because it was what George wanted.” Mr. Heyward's taking back a gift was common place for hirn, nothing out of the
ordinary, and had happened many times befare. (T p. 541, lines 7—20). Mr. Kem testified that he did not have any qualms
about giving the boat back, because he had not spent any money for it. (Tr.p. 541, lines 16— 18).

177. Mr. Kem testified that when Mr. Heyward gave away a car, it would be an assumption that he knew he was giving it
away. (Tt p. 266, lines 14~ 17).

178. Mr. Kem testified that the purpose of Mr. Heyward’s deeding his house to Mr. Kem was to generate some fimds to pay
Mr. Heyward’s federal tax liens and his real estate taxes (Tr. p. 249, lines 10 ~ 14; p. 258, lines 16 —22; p. 274, Yines 11 —16;
p. 528, lines 3 - 11; p. 274, lines 2- 4, lines 11 - 16; p. 275, lines 16 - p. 276, line 4), to obtain fimds for Mr. Williams (Tr. p.
249, lines 14 — 15), and to give Mr. Kem some fimds (Tt. p. 249, lines 16 — 18; p. 274, lines 2 - 4). Mr. Kern testified that he
paid Larry Williams out of the finds Mr. Heyward gave him (Tt p. 250, lines 21 —24), and that the balance of the finds were
for use on the boat that Mr. Heyward had given Mr. Kem. (Tr. p. 250, line 25—p. 251, line 3). Mr. Kem testified that he did
not wrongly obtain title to Mr. Heyward’s house (Tk. p. 275, lines 16 — 18), since Mr. Heyward received the benefit of having
his tax liens, real estate liens, and debis to M. Kemn paid. (Tr. p. 274, line 24 —p. 275, line 4, line 16~p. 276, line 4).

179.  Mr. Kem testified that Mr. Heyward told Mr. Kern before that he owed him some money (1t. p. 249, tines 19 — 21) for
his taking care of Mr. Heyward and seeing to his bills (Tt p. 249, line 24 — p. 249, line 6; p. 250, lines 7 - 10). Mr. Kem
testified that the money was “more or less a gift,” but that Mr. Heyward owed him money. He testified that here was never an
amount discussed, but that Mr. Heyward owed him money for taking care of him from about 1998 to 2000. (Tt p. 532, lines
13-25).

180.  There was a federal tax lien that had been filed against the 14 Glenlake Road property. (1. p. 258, lnes 23 - 25; p. 270,
lines 16 - 22). Mr. Heyward had received several registered letters that his house would be sold for taxes. (Tr. p. 228, lines 19
~20). There was a sticker put on the front door of the house. (Ti. p. 228, line 20 — 21; p. 246, lines 12 - 19). Notice of an
auction of Mr. Heyward’s house was to be published in the newspaper. (Tt p. 228, lnes 21 —23).

181.  Mr Kem testified that part of the reason to convey the property was to satisfy that federal tax lien. (Tt p. 259, lines 1--3).
Mr. Kem testified when asked whether Mr. Heyward knew what a tax sale was, “He did, but he didn’t.” (Ti. p. 529, lines 4 —
5). He also testified that the conveyance was made, “because George needed money for taxes and money to live on, because
this time, he did not have any money.” (Tt p. 526, line 22 —p. 527, line 4). M. Kem testified that Mr. Heyward understood
the gravity of the situation, “but not that anything could actually happen per se. Idon’t think he grasped that” (Tt p. 529,
Tines 15— 18).

182.  Mr. Kem testified that the reason Mr. Heyward could not go get any mxney to pay the tax lien was because he had
bought hundreds of thousands of dollars worth of cars, several of which were repossessed for bad checks, “frankly, just
monetary things that George did that made no sense atall.” (Ti. p. 528, lines 21 - 25),

26




183.  Mr. Kem testified that he told Mr. Heyward that he could “take over the house in my narme, get the money, pay off the
debt, and move on.” (Tt. p. 229, lines 14 — 16). Mr. Kem testified that this plan was his idea. (Tk. p. 229, lines 18 -24). Mr.
Heyward did not have any other way he knew of to pay the taxes. (Tt. p. 230, lines 5—7).

184.  Mr. Kermn did not discuss with Mr. Heyward whether Mr. Heyward would continue to live in the house (Tt p. 278, lines
22 - 24), but Mr. Heyward did continue to live there until he entered Baptist Hospital (Tt p. 278, line 25 —p. 280, line 1).

185.  Mr. Kem testified that Mr. Heyward wanted Mr. Kem to have the fimds generated by the conveyance of the property and
that he understood what he was doing at the time (Tr. p. 277, lines 2 — 7), but he then testified that he did not know whether
Mr. Heywanrd knew that he no longer owned the house after he signed the Quitelaim Deed. (Tt.p 277, lines 17 -19).

186.  Afier Mr. Kem obtaned the Quitclaim Deed and the General Warranty Deed, he recorded them in the RM.C. Office for
Richland County, South Carolina. (Tr. p. 206, lines 18 —23). He obtained two separate mortgages on the house. (Tt p. 206,
line 24 —p. 207, line 2).

187.  For the first mortgage, Mr. Kem used Luthi Mortgage Company. (T p. 207, lines 20 — 22). He bomowed
approximately $135,000. (Tr. p. 207, line 23 —p. 208, line 4). Mr. Kermn moved to Florida in late January 2002, taking the
boat WELL PLEASED with him. (Tr. p. 208, lines 11 — 17). The Luthi Mortgage transaction closed on February 4, 2002.
(Tt p. 208, lines 5 — 10).

188.  Mr. Kem testified that a letter dated June 12, 2002, which stated that Mr. Heyward deeded his property at 14 Glenlake
Road for tax reasons and others was required by the closing attomey (Tr. p. 536, lines 22 — 25), but he did not know who
typed the docurnent and was not present when Mr. Heyward signed it. (Ti. p. 537, lines 1 —5).  Mr. Kem testified that he
was not present when a docurnent was signed by Mr. Heyward and sent to Mr. Atria, the closing attomey, stating that Mr.
Heyward was not the same George Heyward against whom there was a certain judgment (Ti. p. 257, lines 3 — 16), nor was
he present when Mr. Heyward signed a statement that Mr. Kem handled all of Mr. Heyward'’s financial business. (Tk. p. 257,
line 17 —p. 258, line 13).

189.  From the first mortgage, Mr. Kemn paid $4,000 and some odd dollars for the 2001 real estate taxes, and he paid
$10,878.35 inregard to the IR S. tax lien. (Tt p. 260, lines 11— 16).

190.  Another $19,561.21 was paid to Paramount Communications from the first mortgage, but Mr. Kem festified that he
could not remember whether that bill was in his name or Mr. Heyward’s name. (T p. 260, lines 17—25).

191.  After property taxes were paid for the house and various expenses were paid through the mortgage, there was
approximately $89,000 left. (Tr. p. 228, lines 6 - 10). Of the money Mr. Kern obtained from the Luthi Mortgage,
approximately $40,000 went to Mr. Kern, $20,000 went to Larry Williams, and $20,000 Mr. Kem spent on the boat. (Tr. p.
208, lines 18 —24; p. 532, tines 2 --6; p. 533, line 12 —p. 534, line 3). Mr. Kern testified that he gave Larry Williams some
money to continue taking care of Mr. Heyward, some to the pay on the note, “and T used the rest of it for my personal use.”
(Tt p. 536, lincs 4—6).

192, Later Mr. Kemn applied for a second mortgage on the house of $187,000 with Eastern Savings Bank. (Tt p. 208, line 25
~p. 209, line 10). The mortgage broker involved again was Nealie Cook. (Tt. p. 209, lines 7 - 15).
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193.  There were some problems with ESB’s processing of the mortgage. ESB was trying to write the mortgage as a primary
residence mortgage although Mr. Kem did not live at the house. (Tt p. 210, lines 14— 21). Mr. Kem’s credit rating was also a
problem. (Tr. p. 210, tine 22 —p. 211, Iine 1). ESB was concermed about Mr. Kem’s previous bankruptcy. (Tt p. 211, lines 6
-9).

194.  Intaking the second mortgage with ESB, the first mortgage with Luthi Mortgage was satisfied. (Tx. p. 210, lines 4—8).

195.  Mr. Kemtestified that the purpose of refinancing was to pay off the existing loan and to keep the balance current, (Tk. p.
209, lines 16 — 18). The proceeds of that morigage were approximately $21,000. Mr Kem gave Larry Williams
approximately seven thousand dollars and kept the rest. (T p. 209, line 23 —p. 210, line 3).

196.  In the second mortgage transaction, Mr. Kem testified that Mr. Heyward was unaware of the amounts he was
disbursing, (T p. 261, line 23 —p. 262, line 1). Mr. Heyward was not involved in the mortgage transaction. (Tk. p. 262, lines
2-7).

197.  Mr Kem testified that he did not know Ian Desportes (Tr. p. 248, lines 18— 25) and never observed a roofer working on
M. Heyward’s house. (Tr. p. 249, lines 3 — 5). He testified that Mr. Heyward never sent a roofer to talk fo him as the house
owner, (Tr. p. 278, lines 4 — 6). To Mr. Kem’s knowledge, Mr. Heyward never told aryane that Mr. Kem owned the house.
(Tt p. 278, lines 16— 18),

Notary Public, Jerry Verdino

198.  Gerald A. Verdino, Jr. was a notary public for South Carolina. (Ti. p. 283, line 7—12).

199.  He testified that he notarized the July 20, 2001, Quitclaim Deed, Plaintiff’s Exhibit 39, believing that it was going to be
the sale of a boat between Larry Williams and Steve Kem. (Tr. p. 284, lines 8 9).

200.  Messs. Williams and Kem approached Mr. Verdino at a jet ski business he owned, Lexington Personal Water Craft, on
July 20, 2001, and asked him to notarize a piece of paper between them.  (Tr. p. 284, lines 12 — 15). Nothing on the paper
mentioned George Heyward (Tr. p. 284, lines 12 — 15) and Mr. Kem fold Mr. Verdmo that Mr. Williams was buying a boat
from Mr. Kem for a dollar. (Tr. p. 284, lines 15 — 17). They had bought and seld boats at the Marina over the years marny
times. (Tt p. 284, lines 17 — 18). At the time Mr. Verdino notarized the Deed, Mr. Heyward’s signature did not appear on it
(Tr. p. 285, line 22 —p. 286, line 1). The printed name “George Heyward”” was not on the documents. (Tt p. 286, lines 2 —4).
George Heyward was not present. (Tk. p. 286, lines 7—8).

201.  Mr Verdino knew Messrs. Williams and Kem as slip renters at the Lake Murray Marma. (Tt p. 285, lines 1 — 5). He
had been the general manager at the Lake Murray Marina. (Tr. p. 284, lines 23 —25). He had known them since about 1994,
(Ti.p. 285, lines 8 —9).

202, Mt Verdino notarized the July 20, 2001 Quitclaim Deed and signed as a witness. (Tt p. 286, line 23 —p. 287, line 2). He
was never shown the first page of the Quaitclaim Deed. (Tr. p. 290, lines 21 — 23). Neither Mr. Kermn nor Mr. Williams ever
represented that Mr. Heyward was deeding his house to Mr. Kem. (Tt p. 290, line 24 —p. 291, line 1).
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testified that Mr. Heyward showed up with one Form 1099 for a very small amount and said, ‘Do my taxes based on this.”
(Tr. p. 299, tines 22 ~23). It was very ncomplete nformation. (Tt. p. 299, lines 23 - 24).

210.  Mr. Scheffield asked Mr. Heyward for any additional tax documents. (Tr. p. 299, line 25 —p. 300, line 2). Mr. Heyward
remarked, “‘I have not sold anything, and I have not bought anything,” (It. p. 300, lines 2 - 5).

211.  For the previous tax year, 1998, just to get a retun filed, M. Scheffield had looked at what stock Mr. Heyward owned,
and, using standard published docurments from the S & P 500, determined what dividends were paid on those securities and
input the dividends Mr. Heyward should have been reporting. (Tr.. p. 300, kines 5 —11). Mr. Scheffield also made certain
other estimates, ike Mr. Heyward'’s social security, just to get a tax retum filed. (Tt p. 300, lines 10—13).

212, Mr Heyward never picked up the 1999 tax retum from Mr. Sheffield’s office. (Tr: p. 300, lines 18 — 19). Mr. Scheflield
had obtained an extension for filing and the time was elapsing. (Tt p. 300, lines 18 —20). Sornetime in October 2000, Mr.
Scheffield went to Mr. Heyward’s house and put the tax retum in Mr. Heyward’s mailbox. (T p. 300, lines 20 — 21). Mr.
Scheffield had called Mr. Heyward several times to pick up the retum, and Mr. Heyward was not able to come by Mr.
Scheffield’s office to do so. (Tt p. 300, lines 21 —23). This went on from approximatety May of 2000 to September of 2000.
(Tr. p. 302, lines 3 —4). Mr. Scheffield was concerned that Mr. Heyward would become delinquent on his tax retum, so Mr.
Scheffield delivered it to the mailbox. (Tt p. 300, lines 23 — 25). Mr. Scheffield did not know whether that tax return was
ever actually filed. (T p. 302, lines 13 - 15).

213, Mr Scheffield was not aware of any tax retums before 1999 that were not filed. (Ti: p. 302, lines 18—21).

214.  Mr. Scheffield testified that on at least two occasions, Mr. Heyward has bounced checks to the IR.S. (Tt p. 302, line 22—
p-303, line 7). He believed those checks were in connection with tax years 1996 or 1997. (Tr. p. 303, lines 3—9).

215.  InMr Scheffield’s letter to Mt Foy of September 21, 2001, he indicated concems about M. Heyward’s lack of detail to
financial matters. (It p. 303, lines 10 — 13). For one, Mr. Heyward had not come to see Mr. Scheffield or sent hin any
information about preparing his year 2000 tax retum. (Tr. p. 303, lines 13 — 16). For the 1998 and 1998 retums, the
information Mr. Heyward had provided was very lacking. (Tr. p. 303, lines 15— 17). M. Scheffield was concermed that Mr:
Heyward was not keeping track of his records promptly or properly. (Tr. p. 303, lines 18— 19).

216.  Mr. Scheffield testified that a gentleman from Smith-Barney called him and said that he went to see Mr. Heyward
antictpating gettng a large acoount but left fairly pronypfly, concemed about the appearance of the house. (It p. 304, lines 4 —
11).

217.  Mr. Scheffield testified that he also had concems after talking to Mr. Heyward’s sister-inaw, Flo Heyward, about Mr.
Heyward’s condition. (Tt p. 304, lines 22 —24).

218, M. Scheffield testified he had not had contact with Mr. Heyward since April of 2000; however, Mr. Heyward did appear
at Mr. Scheffield’s office sometime, he believed, in 2003. Either Mr. Scheflield was unavailable or not in his office. Mr.
Heyward armved unarmounced, accompanied by someone, asking for David Scheffield, his “stock broker.”” Mr. Scheffield
testified that he is not in the stock brokerage business. (Tr.p. 305,11 —19).
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219, When Mr. Heyward amived at Mr. Scheffield’s office in April of 2000 conceming his 1999 tax return, his personal
hygiene condition was “‘very poor.” (Tr. p. 307, lines 6 — 9). Mr. Scheffield testified that Mr. Heyward hadnot shaved or had a
haircut in awhile. There was some body odor. Some of the ladies in Mr. Scheffield’s office had some comments about Mr.
Heyward’s body odor. (Tt p. 307, Iines 9 14).

220.  When Mr. Scheffield met with Mr. Heyward in 1999, Mr. Heyward’s personal hygiene was also “kind of rough.” (Tx. p.
307, lne 20). Mr. Heyward was “‘a little bit shaggy” regarding his hajrcut and beard. He looked as though he had not bathed
inacouple of days. His fingemails were very long, (Tt p. 307, lines 20 —24).

221.  Mr Scheffield testified that for the year 2000, the LR.S. has proposed an income tax assessment against Mr. Heyward
based on mformation reported to it from various sources totaling $2, 297,.808.00. (Tt p. 306, lines 3 — 16).

222, Mr. Scheffield testified that the LR.S. assessment of Mr. Heyward for the year 2000 for approximately $2.3 million was
for income from various stock sales, which, after some investigation, Mr. Scheffield believes was all Wachovia stock sales
made during that year. (Tt p. 308, lines 14— 16).

223.  Mr Scheffield testified that Mr. Heyward would not be considered a model J.W, Hunt client. (Tr. p. 310, lines 7—11).

224, Mr. Scheffield testified that there had been an IR.S. levy against Mr. Heyward's propesty with regard to his filings for
1995 and 1996. (Tt p. 314, lines 6— 16).

225.  Mr Heyward received a notice for 1997 from the LR.S. reminding him of overdue tax. (Tr. p. 314, lines 18—22).

226. M Scheffield testified that when Mr. Heyward carme to see him in 1999, that was the first time Mr. Hayward met with
Mr. Scheffield. (Tt p. 315, lines 13 — 16). Mr. Scheffield described Mr. Heyward’s appearance as “land of rough” (Tt p.
315, Iines 13 — 19). Mr. Heyward asked Mr. Scheffield what the date was. When M. Scheffield told him, Mr. Heyward
“was astonished” and said, “Tm sorry. Normally I give you fifteen days.” (Tt p. 315, line 24 —p. 316, line 2). Mr. Heyward
also said that if Mr. Scheffield had any questions, he could call Mr. Heyward; however, Mr. Heyward did not know his phone
number. (Ti. p. 316, lines 2 - 5).

227.  While the LIRS, assessed Mr. Heyward with income for the year 2000 of approximately $2.3 million from selling his
Wachovia stock, M. Heyward never told Mr. Scheffield that that he had sold that much stock. (Tt p. 317, line 5 —p. 318, line
13). '

228, M. Scheffield testified that, since the LR.S. had some assessment, it was likely that Mr. Heyward fited a tax refum for the
vear 1995. (Tt p. 319, lines 5— 21). The LR_S. assessments for certain years were $2,000; $16,000, and $1,000. (Tt p. 319,
tines 22 —24).

229.  In Mr Sheffield’s business as a CPA., he normally asks clients to provide information on sales and gifts. (It p. 321,
lines 15— 19),

230.  Thesale of a house would be a taxable transaction. (If. p. 321, lines 20 —22). Gifts of large surns of money could have
tax implications. (Tt p. 321, lines 23 — 25). One of the specific questions that the J.W. Hurtt questiormaire asks of clients is,
“Have you given any individuals more than $10,000 during the tax year?’ (Tt p. 321, line 25 —p. 322, Iine 3). Nonetheless,
Mr. Heyward never told Mr. Sheffield about any large gifts. (Tt p. 322, lines4—5).
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Guardian Floride B. Heyward

231, Floride “Flo” B. Heyward was George Heyward’s sister-in-law. She was married to Mr. Heyward’s brother, the late
Tabb Heyward. (It. p. 323, ines 16— 17). Ms. Heyward married Tabb Heyward in 1958. He died in 1995. (Ti. p. 323, lines
15-17).

232, Flo Heyward had known George Heyward since the 1940s and had known him well since 1958. (Tt p. 323, lines 18—
22). She had also known Mr. Heyward, although not well, asa child. (T p. 323, lines 20— 21).

233, Flo Heyward'’s grandfather was the doctor for George Heyward's grandparents. Her parents were good friends with
George Heyward’s parents and socialized with them over a period of years. (Tt p. 323, line 24— p. 324, line 1).

234.  Ms. Heyward testified that she knew Izn Desportes (Tr. p. 348, lines 14 - 15), and Mr. Desportes’ grandfather was
friends with Ms. Heyward’s husband. Ms. Heyward knew Mr. Desportes’ grandfather and great grandparents. (Tr. p. 348,
lines 14— 17).

235, When Flo Heyward first rmarried to Tabb Heyward, George Heyward was running the family business for his father in
Charlotte, North Carolina. (Tt p. 324, lines 6 — 7). The family owned a granite quarry. The business took granite and sold
monuments fromit. (Tt p. 324, lines 6 —9).

236.  When George Heyward’s father died in 1976, he came back to Rion, South Carolina, and ran Winnsboro Granite
Corporation, the quarry in Rion, and Heyward Granite Compeany, a quarry in Missouri, (T p. 324, lines 14 — 17). M.
Heyward was the President and possibly also the Treasurer of those corporations. (Tr. p. 324, lines 18—20).

237.  Mr. Heyward served in some directorships during the course of his career (Tt p. 351, lines 2 —4), but Ms. Heyward did
not know what duties Mr. Heyward performed at the meetings. (1. p. 351, lines 8—10). The Blue Grass Quarry in Fairfield
County ceased doing business December 31, 1986. The quany in Missouri was sold sometime between 1976 and 1986. (Tr.
p. 351, lines 17— 18).

238.  George Heyward was also the director of the Bank of Fairfield in Winnsboro, which subsequently became part of
Wachovia Bank. (Tr. p. 325, Iines 5 —6). Mr. Heyward was director of a group now called Associate Supply Companies.
This group included Colurmnbia Supply in Columbia, South Carolina; a steel company in Florence, South Carolina;
Charleston Supply in Charleston, South Carolina; Matthew Morris in Charlotte, North Carolina; and another company in
Wilmington, North Carolina. (Tt p. 325, lines 5 —11).

239, During the time Ms. Heyward knew M. Heyward, he was not prone to give gifts to people. (Tr. p. 325, lines 17—20).

240.  Flo Heyward leamed that M. Heywand had made substantial gifis to people for the first time in 2002.  She was at Mr.
Heyward’s house and saw mail addressed to Steve Kem about insurance on 14 Glenlake Road, a mortgage application, and
related documents. (Tt p. 326, lines 16— 20). Before that time, she had no idea that M. Heyward was making gifts. (1k. p.
326,Yines 21 -23).

241.  Flo Heyward was appointed as Guardian for Mr. Heyward in Septerber of 2002. (Tx. p. 326, Iine 24 —p. 327, line 3).
Since that time, she has had occasion to investigate the gifts Mr. Heyward previously made. (Tt p. 327, lines 4 — 6). She

32




assisted William L. Pope, Esquire, who was appointed as Mr. Heyward’s conservator and reviewed canceled checks and
other evidence. (Tt p. 372, lines 7—-9).

242.  Ms. Heyward testified that neither Mr. Pope nor Ms. Heyward are being compensated for their respective services as
Conservator and Guardian. (Tk. p. 327, lines 14—15).

243, Fio Heyward made arrangements for M. Heyward to be placed at Raipha Residential Care. (Tt p. 327, line 25 —p. 328,
Iine 4). He has heen there substantially since he was discharged from Baptist Medical Center. (Ti. p. 328, ines 9— 13). Mz
Heyward takes Wellburtin, Seroquel, Exelon, blood pressure medication, cholesterol medication, and aspirin. (Tr. p. 328,
lines 17—20).

244, After Ms. Heyward’s husband died, between 1995 and 2002, she saw George Heyward maybe ten times. (Tr. p. 344,
lines 22—24). She usually did not go to Mr. Heyward’s house, but mstead invited him to her house or to other places. (Tt p.
344, lines 22 —25). Ms. Heyward said that she tried to see Mr. Heyward on his birthday and on holidays. (Tt p. 345, lines 3 —
11).

245, During the 1995 to 2001 tirme period, Mr. Heyward also came to Ms. Heyward’s house for meals and came to the beach
n 1998 when her daughter martied. (Tr: p. 350, lines 2 — 4). Also, a couple of times, they met at the attomey’s office
concerning some environmental issues with the rock quarry. (It p. 350, line 8 - 25).

246, When Ms. Heywand met with Mr. Heyward for meals from 1995 to 2001, he knew who she was and seemed coherent,
but only talked about cars and had superficial conversations. (Tr. p. 348, line 21 — p. 349, line 6). In the context of the
superficial conversations, Mr. Heyward’s responses were appropriate. (Tt p. 349, lines 7— 10). He recognized Ms. Heyward
and would drive himself to the restaurant and back. (Tr. p. 349, lines 13 —23). Mr. Heyward talked about cars and boatts. (Tr.
p. 352, lines 3 —6).

247.  Ms. Heyward recalled a telephone call from a DSS case worker. (T p. 347, lines 9— 12). Ms. Heyward told the D.S.S.
case worker that she had talked to Mr. Heyward the previous week and that he was “fine.” (Tt p. 347, lines 16 - 25).

248.  Ms. Heyward testified that Mr. Heyward never told her that he gave away his house and property in Fairfield County,
South Carolina. (Tt. p. 345, lines 18 —21). Rather, he said that he had sold it, had a mortgage on it and that the money was
paid through attomey John McLeod. (Tr. p. 345, line 22 —p. 346, line 2).

249.  In 2002, Flo Heyward went to Mr. Heyward’s house about a letter from the Counrt stating that Mr. Heyward needed to
appear for court because he had ignored a proceeding for one of his traffic violations and that he needed to come and be
prepared to go tojail. (Tr. p. 328, line 24 — p. 329, line 3). Ms, Heyward retained Hugh Roberts, Esquire, who resolved the
matter. (Tt p. 329, lines 19—24).

250. When, in approximately February 2002, Flo Heyward saw the mail addressed to Mr. Kem about a mortgage or
insurance on 14 Glenlake Road, Ms. Heyward checked with the Richland County RMC office and asked for a copy of the
deed to the house. She found both the Quitelaim Deed and the General Warranty Deed. (Tr. p. 330, lines 16— 20). Before
that time, Ms. Heyward had no idea that Mir. Heyward had signed the deeds to his house. (Tr. p. 330, line 24 —p. 331, line 1).
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251.  AtMr.Heyward’s house there was a bank statement from Wachovia showing only a couple of dollars. (Tr. p. 331, lines
4—5). Inone of the bathrooms, in the bathtub, there were several envelopes where dividend checks had been opened and the
envelopes had been thrown around. It made Ms. Heyward concerned that someone was getting Mr. Heyward’s money. (Tr.
p-331, tines 5 - 10).

252.  Ms. Heyward told Mr. Heyward, “George, I'm concermed that you don’t have any money.” He said, “T have plenty of
money.” (Tr. p. 331, lines 13 — 15). With the bank balance and the problem with the house, Ms, Heyward became very
concemed about Mr. Heyward's financial situation. (Tt.p. 331, tines 15-17).

253, Ms. Heyward testified that at Mr. Heyward’s house, she collected a garbage bag full of beer bottles. (Tr. p. 331, lines 18
—24). There were cigarette butts in the glasses on the table, but also there were butts from cigarettes that had been put out on
the floor of the house. (Tr. p. 331, line 24 —p, 332, line 1). The general condition of the house was dirty. (Tt p. 332, lines 2 —
.

254.  WhenMs. Heyward asked Mr. Heyward about selling the house, he said that it was absolutely not true. (It p. 332, Iines
15—16).

255. At trial, Ms. Heyward testified about a copy of a statement for Mr. Heyward’s acoount at Morgan Stanley ending June
30, 2001. The holdings Mr. Heyward had with Morgan Stanley at that time were $154,520.52. Ms. Heyward testified that
had Mr. Heyward needed cash in June of 2001, to pay the IRS and real estate taxes, he could have requested it from Morgzan
Stanley by telephone. (Tr. p. 333, line 25 —p. 334, line 2). There was $12,683.02 in cash and $141,837.50 in bonds, and the
bonds could have been liquidated on request. (Tt p. 334, lines 3—9). The June 2001 staterment was sent to Mr. Heyward at
14 Glenlale Road, Columbia, South Carolina. (Tr. p. 334, lines 10— 16).

256.  'The July 2001 Morgan Stanley statement showed that Mr. Heyward had $158,05262. It was sent to Mr. Heyward at
PM.B. 119, 100 Old Cherokee Road, Suite, F,, Lexington, South Carolina. (Tt p. 334, line 23 —p. 335, line 1). Ms. Heyward
said that at the time, Steve Kem was living in Lexington, South Carolina. (Tr. p. 335, lines 2—4). Mr. Kem had also testified
earlier that in 2001, he was living in Lexington, South Carolina. (Tr. p. 194, lines 10— 16).

257.  From the tirne Flo Heyward married Tabb Heyward in 1958 until his passing in 1995, she had spent a lot of time with
George Heyward. (Ti p. 335, lines 13~ 18). They were together for Christmas, Thanksgiving, and Easter. She also went on
trips with George Heyward. Onee, Flo Heyward and Tabb Heyward went with George Heyward to Mexico for a week. (Ti.
p. 335, lines 21 — 25). Every year, Flo and Tabb Heyward spent a week or two at the beach with George Heyward. (Tr. p.
335, line 23 —p. 335, line 3).

258,  Ms. Heyward described Mr. Heyward as “‘somewhat eccentric” in some ways. For instance, when he ate a meal, he
would eat his peas first, then his rice, and then the meat. (Tt p. 343, line 23 —p. 344, line 2). He would also incorporate
slogans from car dealerships into conversations. (Tr. p. 344, lines 3 — 7). She testified that Mr. Heyward liked cars, would go
to car shows, and he collected car catalogues. (Tr. p. 344, lines 14— 18). |

259.  Ower the period in which Flo Heyward spent time with George Heyward, she never knew him to give gifis or be
generous. (Tt p. 336, lines 13 — 15). He did not act ermatically during that period. (i p. 336, lines 16— 17).
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260.  There was a sixtieth birthday party for Ms. Heyward's husband in 1994. George Heyward was there, and he made
grunting noises a lot of the time. (T p. 336, lines 20— 24).

261.  In 1997, George Heyward’s aunt was celebrating her ninetieth birthday m Charlottesville, Virgimia. Ms. Heyward’s
daughter and son-in-law drove George Heyward there. While checking into a motel, George Heyward leamed that his room
would cost sixty dollars. Ms. Heyward stood in the lobby of the hotel, talked about how outrageous the price was, and “put
on a big show.” (Tt p. 337, lines 5 — 10). Mr. Heyward cursed the clerk and yelled, ‘Dartm you, damn you, damn you.” (Tt
p- 337, line 25 —p. 338, line 6). Everyone on the hall could hear. (Tr. p. 338, lines 4 — 8). Ms. Heyward had never heard
amything like the incident at the hotel in 1997 in the past from Mr. Heyward. (Tr. p. 338, lines 9— 12).

262.  In 2001, Mr. Heyward also had DuPont stock worth over $100,000 (It. p. 339, fines 3 — 12) and stock for General
Motors, AT.&T, IT'T, Hartford, Starwood Hotels, and Cardinal Health Services (Tx. p. 340, lines 1 - 3).

263.  After Mr. Pope was appointed conservator, he gathered Mr. Heyward’s assets at Smith-Bamery, including Mr.
Heyward’s cash and bonds at Morgan Stanley, and, in total, they were worth over $500,000. (Tt p. 340, lines 6 — 10).

264.  Mr. Heyward never approached Ms. Heyward for help with tax liens on his house. (Tt p. 340, lines 23 — p. 341, line 1).
In fact, Mr. Heyward never asked her for any money until once between his stays at Palmetto Baptist Hospital (Tr. p. 341,
lines 1 —3), when he asked her for some money for food. (Tt p. 341, lines 2 3).

265.  Mr. Heyward had received an assessment from the LR.S. for the year 2000 for unpaid taxes relating to liquidating stock.
(Tt p. 341, lines 14— 18). Ms. Heyward was unaware that M. Heyward had been liquidating the stock. (Tt p. 341, line 22~
p.342, line 1).

206.  After Mr. Pope was appointed conservator, Ms, Heyward became familiar with the check Mr. Heyward wiote to
"Thomas R. Harbeson in July of 2001. (Tr. p. 342, lines2 —4).

267.  Ms. Heyward ftestified that the reason that Mr. Heyward’s Conservator was not pursuing Mr. Harbeson or the bank
regarding the check was that research had determined that Mr. Harbeson did not have any money, and the bark claimed that it
did not have any liability. (Tr. p. 342, lines §—13).

268.  Ms. Heyward did not have any knowledge that Mr. Heyward was giving cars away wuntil after she was appointed
Guardian (Ti. p. 342, lines 14— 18), nor did she have any knowledge that Mr. Heyward was buying so many cars. (Tt. p. 342,
lines 22 —25). She knew M. Hayward was buying cars but did not know the extent of it. (Tr. p. 342, lines 24— 25),

Morgan Stanfey Operations Manager, [aura M. Edwards

269.  Laura M. Edwards was the operations manager for Morgan Stanley in Columbia, South Carolina. (Tt p. 353, lines 18—
25). She had been the operations manager n 2001. (Ti. p. 354, lines 1--2).

270.  Ms. Edwards testified that an excerpt from the records of Mr. Heyward’s Morgan Stanley account for the month ending
June 30, 2001, showed a total account value of $154,520.52. The address to which that statement was mailed was 14
Glenlake Road, Cohmmbia, South Carolina. Ms. Edwards testified that this money could have been liquidated by Mr.
Heyward over the telephone. (Ti. p. 355, lines 2— 10). He could have called and gotten a check. (Tt p. 355, lines 11—12).
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271, Based an a Morgan Stariley staternent for the month ending July 31, 2001, Mr. Heyward had an amount at that time of
$158,052.62. The address to which that statement was mailed was PNB. 119, 100 Old Cherokee Road, Suite F, Lexington,
South Carolina. (Tr.p. 355, lines 18 —22). Thus, the mailing address had changed from the previous month. (Tr. p. 355, lines
21-22). Like the amount from the previous month, had Mr. Heyward wanted to get some money 10 pay property taxes, or
for any other reason, he could have called and gotten a check. (Tt p. 356, lines 2 —5). There would have been a small charge
for liquidating the account. (Tt p. 356, lines 8 — 10).

272.  Theaccount balance in the same account on January 31, 1997 was $152,191.64. (Tt p. 357, lines 7— 11). Ms. Edwards
testified that 1t appeared that the account balance stayed relatively the same, except for inferest, from that tme forward. (Tt p.
357, lines 13— 16).

273, Ms. Bdwards testified that to change the mailing address on the account, someone would have to call in and change the
address. (Tr. p. 357, ine 23 —p. 358, line 8). It was supposed to be the client. (T p. 358, lines 6—7).

House lan

274, Ian M. Desportes grew up in Cohumbia, South Carolina, graduated from Ridgeview High School in the Spring of 2000,
and worked for Asset Realty selling residential real estate. (Tt p. 363, lines 2 15; p. 375, lines 11 - 15).

275.  George Heyward’s brother, Tabb Heyward, was the architect of Mr. Desportes’ grandfather’s house. (Tt p. 363, line 24—
p. 364, line 1).

276. M. Desportes met George Heyward in the year 2000. (Tt p. 364, lines 2 — 4). The first time Mr. Desportes met Mr.
Heyward, he and some friends had cocktails at Mr. Heyward’s house for an hour or an hour and a half around October or
November. (Tr. p. 364, lines 7— 15).  Mr. Desportes testified that, at that titne, the house was in good shape. (Ti. p. 364, lines
16—24).

277.  The first time he met M. Heyward, Mr. Heyward could hold a conversation about cars for several hours at a time (Tt p.
365, lines 6 — 7), but, “as far as asking him what he had for lunch, he wouldn't remember.” (T. p. 365, lines 8 —9). If one
asked Mr. Heyward over and over, he would end up getting mad. (T p. 365, lines 9 — 11). Nonetheless, Mr. Heyward could
talk about cars “for 2 whole day at a time.” (Ti. p. 365, lines 11 — 12). Mr. Desportes testified that Mr. Heyward had thirty-
eight cars at one time. (T p. 390, lines 21 —23). Once he bought thirteen cars in ane day. (Tt p. 390, lines 24 —25). Mt
Heyward would drive a car for a week or two and then trade it in. (Tt p. 391, lines 1 —4). He had a suspended license and
could not gettags for them. (Tt: p. 391, lines 5— 7).

278.  Mr Desportes testified that it was his opinion that the car dealerships in Columbia, South Carolina, “ripped Mr. Heyward
off,” including Steve Dyer and Chris Moses. (Tr. p. 391, lines 14 - 20). Mr. Heyward recognized that these car transactions
were not financially beneficial to hirm, but he would trade in another car with the same dealer the next week. (Tt p. 391, line
21-p.392,linc 1).

279.  Mr. Heyward told M. Despartes that Steve Dyer “ripped him off all the time,” but that Mr. Heyward did not care. (Tr. p.
392, lines 2 —4). Sometimes Mr. Heyward would wake up at 10:00 am. and buy cars until 6:00 pm. or 7:00 pm. (Tt p. 392,

36




lines 7 - 12). Forawhﬂe,Mr.HeymdwouldbuyaneWcareve:yday (Tx p. 392, lines 15— 17). Mr. Heyward was not
drinking when he was going fo buy the cars. (Tr.p. 392, lines 20 ~22). ~ When asked abouthis finances, Mr. Heyward got
uneasy. (Tr. p. 393, lines 13 ~ 14). He would get agitated. (Tr. p. 393, lines 15 - 16). Mr. Heyward told M. Desportes that
S&veDyerowedhimaforhmebecauseofﬂ)ecamandalaxgelom (Tr. p. 393, lines 19-22).

280. M. Heyward would tell Mr. Desportes how much he paid for a car. Then he would tell how much he got on a trade-in,
When M. Desportes told him how stupid it was, Mr. Heyward would say, “Tknow;” but did rot appear to know what to do
about it. (Tt p. 394, lines 5 — 9). Mr. Despartes also testified that Mr. Heyward did not like talking about the cars he
purchased. He would get agitated when someane asked him how much he paid or who sold them. (Tr. p. 368, lines 8 — 12).

281. M. Desportes testified that Mr. Heyward could converse coherently at the dinners and did not have a problem
communicating. (Tr. p. 365, lines 13 — 19). Mr. Heyward would occasionslly burst out unexpectedly. (Tr. p. 365, lines 24 —
25). He did that from the time M. Desportes met him in the year 2000. (Tr. p. 366, lines 1 --2). Mr. Heyward would yell out
random things like “darmm you” and “sins of inequity.” (Tk. p. 366, lines 4 - 8).

282.  Mr. Desportes described Mr. Heyward as a friend and said that they would have drinks and go out to dinner. (Tr. p. 366,
lines 12— 14). The majority of the time, Mr. Desportes would order food at restaurants for Mr. Heyward, because he did not
know what to get. (Th. p. 366, lines 23 — 25). Mr. Desportes testified that Mr. Heyward could communicate during the meals,
that Mr. Desportes did not have any problem understanding Mr. Heyward, and Mr. Heyward did not appear to have any
problem understanding Mr. Desportes. (Tt p. 367, lines 7 - 15). M Destportes testified that Mr. Heyward paid for the
dinners sometimes, and Mr. Desportes and his friends paid sometimes. (Tt p. 372, lines 5-8).

283, Mr Desportes testified that at one point in 2000, he remembered riding by Mr. Heyward’s house, and he had close to
twenty cars out front. (Tt p. 368, lines 5 7).

284, Mr Heyward knew everything about the cars, and he drove them, (Tt p. 368, lines 14— 16). Mr. Desportes testified that
Mr. Heyward drove to the restaurants, probably once a week, that he would drive slowly but well, and that he observed traffic
signs. (Tr. p. 368, line 17—p. 369, line 4). Mr. Heyward got 2 little worse during the two year period before he went to the
retirerent home. (Tr. p. 369, lines 5 — 11). Mr. Heyward’s yelling expletives got a litfle worse. (Tr. p. 369, lines 13 — 14).
Also, Mr. Heyward’s memory got worse. He never remembered what he ate for dinner or for brealdast (Tr. p. 369, lines 15—
16), but he always remembered his cars, (Ti. p. 369, line 17).

285. M. Desportes described M. Heyward as “somewhat eccentric.” (Tr. p. 369, lines 23 - 25).

286. Mk Desportes would drink over at Mr. Heyward’s house and would “crash,” meaning slecp, there, (Tr. p. 370, lines 4~
7). He had perties at Mr. Heyward’s house. (Tk. p. 370, lines 8 — 9). Mr. Desportes said that Mir. Heyward did not mind the
parties. (T p. 370, lines 13 —21). The parties occutred about once a month over a year-and-a-half or two years. (Tt p. 372,
lines 12— 15). There were about ten to fifieen people at each party. (Tr. p. 372, lines 15 — 16). Mr. Desportes admitted that in
his deposition he said approximately twenty to thirty people, and that once there were abort seventy-five people. (Tr. p. 379,
line 15— p. 380, line 6). Mr. Desportes testified that “nobody gave a rat about George Heyward.” (Ir. p. 380, lines 13 -15).
They just wanted a place to party. (Tr. p. 380, line 15).
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287. Mr. Desportes testified that Mr. Heyward drank during the parties and carried on conversations with people. (T p. 372,
Ine 24 —p. 373, line 8). Hetbsﬁﬁedﬁxataﬂcrﬂlepmﬁm,&lelmusewasanm,bmﬂaat}mmdsomeﬁ-iendsalwaysclemedit
up. (11 p. 373, lines 18 - 25). Some people would spend the night. (Tx. p. 379, lines 10— 11). Alot of girls would sleep
over at Mr. Heyward’s house. (T p. 379, lines 12 — 14). There was marijuana use and cocaine use atthe parties. (Tt p. 380,
Iines 18 —21). 'Ihfﬂewasscxualacﬁvitygoingmmﬁxeh)me,bmmHeywarddidnothavemysemalacﬁviﬁmdmﬁ]g
the time period Mr. Desportes knew him. (Tt p. 381, lines 8— 19).

288 The last time M. Desportes saw Mr. Heyward, the house was not being mamtained. There were clothes everywhere,
There were stains on the carpet in Mr. Heyward’s bedroom. M Desportes noticed that “things were really starting to get
bad.” Mr. Desportes believed that a month later Mr. Heyward was in the retirement home. (Tr. p. 374, line 18 —p. 375, line
1). Hebelieved that was in Januery or February of 2002.

289. Mr. Desportes testified that in 2001, Mr. Hayward was not very clean and was “going downhill.” (Tt p. 377, ines 1 —
2). He wore the same clothes all of the time. (Tt p. 377, lines 3 —5). He looked like he lived on the streets. (Tt p. 377, lines
6—8). He did not bathe often. (It. p. 377, lines 9— 11). Mr. Heyward would dress in dirty clothes all of the time, (Tx. p. 377,
line 12 —p. 378, line 9). He took a shower approximately once a month, (Tr. p. 378, lines 10— 12). He wore the same socks
for almost a year. (Tt p. 378, lines 13- 16),

290.  Mr. Heyward had plenty of clothes, but he would only change his clothes if sormeone took different clothes and put them
on his bed. (Tt p. 378, line 19—p. 379, line 1).

291.  Mr Desportes testified that 14 Glenlake Road was in bad shape in 2001 because nobody was taking care of it. (Ik. p.
382, lines 3 —5). He testified that the pomographic magazines in the house were his and that Mr. Heyward had nothing to do
with pomography. (1Ir. p. 382, lines 6-—9).

292, Atthe time Mr. Desportes lived in the house, he never heard about M. Heyward deeding the house. (Tr. p. 382, lines 10
—17). Mr. Heyward never told M. Desportes that he deeded the house to Mr. Kem. (k. p. 382, lines 18 —20; p. 384, lines 4 -
8). Mr. Heyward said that he did not know where the deed to his house was. (Tr. p. 384, lines 9 — 11). Mr. Desportes was
there on an ongoing basis and was there in July 2001 and past Decermber of 2001. (Tk. p. 382, line 21 —p. 383, line 2).

293, M. Desportes testified that he would have a couple of friends over, three, four, or five people, during the week (Tr. p.
383, lines 9— 11) and there were one or two parties amonth. (Tt p. 383, lines 12— 17).

204,  Mr. Heyward never asked Mr. Desportes to him to help him move (T p. 384, lines 22 — 24) and never made any
preparation to move. (Tr. p. 384, line 22 - p. 385, line 3). Mr. Heyward never told Mr. Desportes that he had given away his
house or that he was going to be leaving. (Tr: p. 385, lines4—6). As far as M. Desportes knew, Mr. Heyward did not know
that he had signed his house away and believed that he still owned the house through 2002. (k. p. 383, lines 10— 17).

295.  Mr Desportes testified that he saw the canceled $400,000 check to Thomas Harbeson. (Tx. p. 386, line 22 —p. 387, line
6). He asked Mr. Heyward about the $400,000 check, and Mr. Heyward told Mr. Harbeson that he did not know anything
aboutit. (T p. 387, lines 7—11).
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296.  According to M. Desportes, a short time after Mr. Heyward gave the check to Mr. Harbeson, Mr. Harbeson bought 2
house and a new BM.W. (Tt p. 387, lnes 15— 18). Aﬁerﬂlatﬁlm,bhzfleymzﬂomrplaﬁledabommhavmgmycash
As far as Mir. Desportes knew; the $400,000 check wiped our M. Heyward’s checking account. (Tt p. 387, lines 19-25).

297. M Desportes testified that he assumed that Mr. Harbeson asked Mr. Heyward if he could borrow the $400,000, that M.
Heyward agreed, and then Mr. Heyward did not remerriber it two hours later. (Tx. p. 388, lines 4 —7).

298. M. Desportes testified that Mr. Heywand took him and some friends out to the Lake Murray Marina attempting to board
the yacht WELL PLEASED, but both times Mr. Heyward could not find his keys. (Tt p. 388, lines 8 — 12). He said that
Steve Kern had the keys. (Tt p. 388, lines 12 — 13). Mr. Heyward was mad that Mr, Kem was living on the yacht but did not
do anything about it. (Tt. p. 388, lines 16— 18).

Check Recipient, Thomas R. Harbeson

299.  Thomas R. “Randy” Harbeson lived in Charleston, South Carolina and was self-enployed with H & R Painting. (Tt p.
400, lines 12 --21). He had a brother named Dusty Harbeson. (Tt p. 401, lines 7 — 8). Mr. Harbeson testified that he became
acquamted with Mr. Heyward in his early teens through his uncle, Bob Staples, who was friends with M. Heyward. (Tr. p.
401, Iine 19 — p. 402, line 3). He testified that Mr. Heyward would spend most holidays, including Easter, Thanksgiving,
Christmas, and birthdays with his farrily in Colurmbia, South Carolina. (Tt. p. 402, tines 6 —15).

300. Mt Harbeson graduated from high school in 1990 (Tt p. 402, lines 21 — 23), attended college at Georgia Southern, the
University of Kentiicky, and the College of Charleston, but did not graduate from college (Tt p. 403, lines 2—6). He stopped
attending in 1995 or 1996 (Ti. p. 403, lines 7 ~ 8) and had contact with Mr. Heyward after that in the context of holidays and
family get-togethers. (Tt. p. 403, lines 9 — 15). He testified that he saw Mr. Heyward five or six times a year from 1995 to
2000. (Tt. p. 403, lines 19 — 21). M. Harbeson testified that during that period, Mr. Heyward was “eccentric” (Tt p. 403,
lines 22— 25) because he would “do things that people wouldn’t normally do” (Tr. p. 404, line 2), like loan people money,
buy people businesses, and give people cars (Tt p. 404, lines 2 ~ 5). Mr. Harbeson testified that Mr. Heyward had these
behaviors the whole time he knew Mr. Heyward. (Tt. p. 404, lines 6 - 10).

301.  Mr Harbeson testified that Mr. Heyward had a particularly odd mannerism, “something like Trouretfes,” blurting out
obscenities. (IT. p. 404, lines 14 — 17). He testified that it occurred the whole time he knew Mr. Heyward but he heard it
more often when he was an adult. (Tr. p. 404, lines 20 23).

302.  Mr. Heyward had a boat and expressed an interest in taking the boat to the Bahamas, Key West, and the Virgin Islands.
(Tt. p. 408, line 21 — p. 409, line 1). In 2000 and 2001, M. Harbeson discussed with Mr. Heyward using Mr. Heyward’s boat
in a business. (T p. 409, line 2 —p. 410, line 1). Mr, Harbeson testified that Mr. Heyward seemed to understand what Mr.
Harbeson was talking about. (Ti. p. 410, lines 4 — 10). He talked to Mr. Heyward about forming a limited liability company
(LLC”). (Tt. p.410, tines 15—24). M. Harbeson testified that Mr. Heyward began “pushing” the idea. (Tt p.412, lines 16
~19).
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203.  Mr Verdno also notarized the Bill of Sale to the WELL PLEASED on July 20, 2001. (Tt. p. 287, lines 12— 16). He
notarized the Bill of Sale to the WELL PLEASED and the Quifctaim Deed at the same time. (Tt p. 287, lines 12 - 19).
There was nothing on the front of the Bill of Sale indicating that it was a boat owned by George Heyward. (Tt. p. 287, lines
20-23). There was not a signature by George Heyward in Block 7 of the Bill of Sale. (Tr. p. 287, lines 24—25). The Bill of
Sale document was blank, and Messrs. Williams and Kern said that they were going to complete it. (Tt p. 288, 1-3).

204. M Verdino testified that he notarized the General Warranty Deed, Plaintiff®s Exhibit 40, on December 13, 2001. (Tr. p.
289, lines 1 —2). Mr. Heyward was not present when he notarized that docurment. (Tr. p. 289, lines 6—8). Mr. Heyward’s
signature did not appear on the document when Mr. Verdino notarized it. (Tr. p. 289, lines 9 — 11). Mr. Williarns was present
and signed as a witness. (Tr. p. 12 — 15). Mr. Verdino signed as a witness and as anotary. (Tt p. 289, lines 16— 19), Mr.
Verdno did not see Mr. Heyward that day and had not seen him since Mr. Verdino left the Lake Mumray Marina in
approximately 1997, (1. p. 289, line 25 — p. 290, tine 3). Mr. Verdino was never shown the fiont page of the General

—~ Warranty Deed. (Tr. p. 291, lines 2 5). No one told Mr. Verdino that the transaction involved real estate or Mr. Heyward’s
house. (Tx. p. 291, lines 14— 18).

205.  When Mr Verdino worked as the general manager of the Lake Murray Marina, he knew M. Heyward. (Tt p. 291, lines
19— 21). Mr. Verdino knew Mr. Heyward from approximately 1993 to 1997. (It p. 291, line 22 —p. 292, line 3). Mr.
Verdino testified that Mr. Heyward atways had people taking care of him, (Tt p. 292, lines 4 —5). He testified that while he
saw M. Heyward drive to and from the Marina alone, people were helping Mr. Heyward get out on the water, including the
Kems, the Dyers, and Mr. Williams. (Tr. p. 292, lines 10 — 19). Mr. Verdino never saw Mr. Heyward operate his boat
himself; but it was not unusual for people to get help operating large boats. (Tr. p. 293, lines 2 — 4; p. 294, line 25 —p. 295, line
4).

Accountant , David G Sheffield

206.  David G Sheffield was a partner and a certified public accountant with J.W. Hunt and Company and had been with that
company sine 1986. (Tr. p. 296, line 24 —p. 297, line 7). He had handled Mr. Heyward’s account as a client of JW. Hint’s
smce October 1998, (Tr. p. 297, lines 10— 13; p. 298, lines 6 - 8).

207. M. Sheffield wrote a letter to Investigator Howard Foy of the Richland County Sheriff’s Department on September 21,
2001. (T p. 297, lines 18 —25). In the letter, Mr. Sheffield stated that he had not seen or heard from Mr. Heyward since April
of the year 2000 (Tt p. 298, lines 9 — 11); however, Mr. Sheffilked had received phone calls from car dealers and bankers
secking financial or background information on Mr. Heyward. (Tt p. 12 — 18). Generally, they were trying to loan Mr.
Heyward funds to purchase various items, mainly cars. (Tt p. 298, lines 21 —25).

208. M. Sheflield discussed with M. Heyward paying the property taxes on the cars. (Tt p. 299, lines 8 — 10). Mr. Heyward
told Mir. Sheffiled, “Inever keep one long enough to pay any property taxes on them.” (Ti. p. 299, lines 10— 14).

209.  Mr Scheffield prepared a 1999 tax retum for Mr. Heyward. Mr. Heyward amived in Mr. Scheffield’s office
unarmounced with o appointment sometime between April 10 and April 15% (Tt p. 299, lines 18 —20). Mr. Scheffield

~

29




—_

303.  Mr Harbeson testified that Mr. Heyward became setious about forming the LT.C in about October 2001. (T p. 411,
lines 7—11). Hetestified that he had been to Mr. Heyward’s home about five or six times that year. (Tt p. 411, Iines 13- 16).
Mr. Heyward never kept the house clean, and the bills were always in a certain area. (Tr. p. 411, lines 17 - 22). Mr.
Harbeson testified that he had visited Mr. Heyward’s house thirty or forty times from 1995 on. (Tr. p. 412, lines 1 —3). The
house never changed dramaticalty over the course of his visits. (. p. 412, lines 7 8).

304.  Mr. Harbeson testified that when he visited Mr. Heyward, he was sometimes disheveled and baggy and sometimes not.
(Tt p. 413, Imes 8 — 10). Mr. Heyward’s dress stayed about the same from 1995 on. (Tt p. 413, lines 11— 14).

305.  Mr. Harbeson retained attorney Alex Weatherly to forman LL.C. (Tr. p. 413, line 25 —p. 414, line §). Preparation of the
LL.C. paperwork took from October 2001 to December 2001. (Tr.p. 414, lines 9—13).

306, The LLC. farmation docurment listed organizers, inchiding Brad Fludgate, Averill “Dusty” Harbeson, and Clayton
Staples. (Tt p. 415, lines 8-~ 25).

307, M Harbeson testified that he recognized George Heyward's signature on the back of the LL.C document and that Mr.
Heyward was present in Mr. Weatherly’s office when he signed it. (Ir. p. 416, lines 12— 16). He testified that he believed Mr.
Heyward rode to Mr. Weatherly’s office with him, (Tr. p. 417, lines 11 — 13). Mr. Harbeson testified that Mr. Heyward
coherently discussed what was going on that day. (Tr. p. 417, lines 19-21).

308.  Mr. Harbeson testified that Mr. Heyward intended to place the boat WELL PLEASED in the LI..C. for chartering. (Tr.
p.418, lines 8— 14).

309.  When Mr. Harbeson tried to retrieve the WELL PLEASED from the Lake Murray Marina, he was stopped by the
manager of the Marina (T p. 418, lines 18 —20) because the boat was no longer owned by Mr. Heyward. (T p. 419, lines 1
—2). The Marina showed Mr. Harbeson a document indicating that Steve Kern owned the boat. (Tt p. 419, lines 3 —19).
Afier M. Harbeson left the Marina, he discussed this with M. Heywardﬂnatday,arﬂMtHeywa:dtoldhm]ﬂlathcwomd
never sell his boat. (Tt. p. 419, lines 20—25). Mr. Heyward appeared upset. (Tt p. 420, lines 13 -1 4). Mr. Harbeson testified
that his going to the Marina could have occurred in January or February of 2002. (Tr. p. 420, lines 5 7).

310. M Harbeson testified that maybe the following year he saw Mr. Heyward in the retirement home (Tr. p. 421, lines 1 - 5)
while he was going to visit his grandmother. (Tr. p. 421, lines 6 - 7). He testified that Mr. Heyward recognized who Mr.
Harbeson was, recalled his name, and asked about his parents. (Tt. p. 421, lines 17—24). M. Harbeson said that he had a
conversation with Mr. Hayward, but it was brief. (Tr. p. 421, line 25 — p. 422, line 1). Mr. Harbeson testified that M
Heyward asked after his wife, remembered her name, and asked about a place where the family had a vacation house in Lake
Tahoe, (Tt p. 424, lines $— 12). M Hayward had been to Lake Tahoe in the rid-1990s. (T p. 424, lines 13— 18).

311, Mr Heyward also asked about whether Mir. Harbeson’s brother’s dog was doing better. The dog had had mange. (1% p.
425, Tines 11 - 13). Mr. Heyward had seen the dog a couple of years before. (T, p. 425, lines 19-24).

312.  Mr Harbeson testified that at the time Mr. Heyward was in the nursing home, he appeared to understand what was
happening, (Tr. p. 426, lines 6 — 10). Mr. Harbeson testified that there was never a time in his dealings with Mr. Heyward that
he believed that M. Heyward did not understand what was occurring. (Tr. p. 425, line 25 —p. 426, line 3).  Nonetheless, Mr.
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Harbeson admitted that he signed a Petition for filing in the Probate Court for Appointment of Conservator for Mr. Heyward
on May 10, 2002. (Tx. p. 426, lines 22 — 24; Tr. p. 427, line 1). The Petition stated, “He is unable to manage his financial
affairs due to short-term memory loss and other difficulties.” (Tx. p. 427, lines 8 —- 9). Mr. Harbeson testified that the “other
difficulties” were trusting people. For example, he said that Mr. Heyward trusted Mr. Kem to sign 2 document Mr, Heyward
believed to be authorization to make repairs on the WELL PLEASED which was acfually a Bill of Sake for the WELL
PLEASED to Mr. Kem for one dollar. (Tr. p. 427, lines 10— 16).

313, M Harbeson testified that he thought Mr. Heyward’s sister-in-law should take over his affairs, becanse Mr, Heyward
was not reading documents he was signing and therefore had no right to sign documents. (Tr. p. 428, lines 7—18).

314, Mr Heyward never told Mr. Harbeson that he sold his house to Mt Kem (Tt p. 428, line 19 —p. 429, line 10) and never
told Mr. Harbeson that he no longer owned the house (Tr. p. 429, lines 5 — 12),

315. M Harbeson testified that Mr. Heyward signed the documents to form the LI C., that Mr. Harbeson was there and saw
himsign (Tt p. 431, lines 2— 6), but Mr. Heyward did not say anything about already having sold the boat. (Tt p. 431, lines
7-9).

Dr. Elin

316.  Dr Elin Berg was ESB’s expert. She received a medical degree from the University of Oslo School of Medicine in
Norway in 1974. (Tr. p. 433, lines 13 —22). She practiced medicine in Norway as an orthopedic surgeon from 1974 to 1986.
(Tr.p. 434, lines 2 - 6).

317.  Dr. Berg came to the United States in 1986. She startex residency training in psychiatry at the University of South
Carolina in 1992 (Tt p. 434, lines 15— 16). She had a temporary license to practice as a psychiatric resident since 1992 (Tr. p.
454, lines 5 —6) and became licensed to practice medicine and psychiatry in the State of South Carolina in 1995 (Tr. p. 433,
line 22 —p. 434, line 1; p. 454, lines 4 - 5). She completed her psychiatric residence, a childhood adolescence fellowship, and
a forensic fellowship in 1998. (Tr. p. 434, lines 15— 18; p. 435, lines 13 -13).

318.  Dr Berg switched fiom orthopedic surgery to psychiatry because of an eye problem in which she lost her depth
perception, which impaired her ability to do surgery. (Tr. p. 434, line 21 —p. 435, line 1).

319.  Inaddition to Dr. Berg’s residency training, she had various post-graduate courses within child and adolescent psychiatry,

- adult psychiatry, psychopharmacology, and forensic psychiatry. (Tt p. 435, lines 18- 23). She was board certified in general
psychiatry, adolescent psychiatry, and forensic psychiatry. (Tk. p. 435, lines 21 — 23). Dr. Berg was a clinical assistant
professor and taught general residents, childhood adolescent residents, and forensic fellows at the South Carolina School of
Medicine (Ti p. 438, lines 8—14).

320.  Dr. Berg practices in Colurnbia, South Carolina. (Tr. p. 438, lines 15 — 16). She does seven hours of medication
management each week at the Alvin Glenn Detention Center for mentally ill inmates. (Ti. p. 438, lines 18— 19). Alitlemore
than half of her practice is treatment cases, including light therapy with children, counseling and medication management of
school-aged children, and counseling and medication with adults. (Ir. p. 438, lines 20— 24). In terms of numbers of patients
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m adult psychiatry and childhood adolescent psychiatry, it is about even, (T, p. 455, lines 20 —22). A little less than half of
her practice is as an expert for civil and criminal cases with various attomeys. (Tt. p. 438, line 24 —p. 439, line 3). Dr. Berg
testified that she had been designated as an expert in court cases in the area of forensic psychiatry approximately fifly times.
(Tr. p. 439, lines 4 — 15).

321, Dr Berg testified that none of the six presentations that she listed in her C.V. as “presentations/papers in progress” have
yet been published. (Tt p. 456, lines 22 —25).

322.  ESB engaged Dr. Berg to render an opinion regarding the competency of Mr. Heyward to sign the two deeds, the July
2001 Quitclaim Deed and the December 2001 General Warranty Deed. (Tr. p. 439, line 25 —p. 440, line 4).

323, Dr Berg testified that in formulating her opinion, she reviewed the medical records of Baptist Hospital in 2002, a couple
of DSS cases, one in 1999 and the other in 2001, various court documents, copies of checks and deed transactions, and a
neurosychiatric evaluation by Dr. Waid on March 15, 2004. (Tt p. 440, lines 8- 16).

324.  Dr Berg testified that “competency” from a medical standpoint has to do with one’s knowing with whom he is dealing
and knowing what is going on. (Tr. p. 441, lines 10 - 11). She testified that in the sense of entering into contracts, competency
involves whether the patient is oriented to time, place, and person, and whether the patient recognizes the person with whom
he is dealing and the matter the dealing involves. (Tt p. 441, lines 16—21),

325.  Dr Berg testified that “dementia” means a loss of memory plus one or more of the following: Joss of vocabulary and
something called aprixia, which means that in spite of having the strength and coordination to execute tasks, one does not
remember how to do it and therefore cannot. (T p. 441, line 24 — p. 442, tine 4). Dr. Berg testified that there is also a
problem with recognizing faces, objects, and putting the right name on the object. (It p. 442, lines 5 — 7). She testified that
memory loss alone is not sufficient to diagnose someone with dementia. (Ti. p. 442, lines 7 8).

326.  “Senile dementia of the Alzheimer’s type” is a particular form of dementia which, on occasion, nuns in families. (Tr. p.
442, lines 10 — 12). There are two types. Early onset dementia has a strong family history and has a progressive, steady
decline over a period of about five years. (Tr. p. 442, lines 12 — 14). Then there is the non-famlial type that is steady but a
much slower progress and has a very insidious onset. (Tr. p. 442, lines 14— 16).

327.  Theonlywayto confirm that a person had Alzheimer s dermentia is to do a brain biopsy after death. (Tk. p. 442, lnes 17 -
p. 443, line 11). Absent the rather extreme procedure of a brain biopsy, in which the risk would likely outweigh the diagnostic
benefits, Alzheimer’s cannot be finally diagnosed until death. (Tr. p. 443, lines 12 - 15).

328.  Vascular dementia, also referred to as Lacunar dementia, is based on compromised blood flow through the bram caused
by arterioschelorotic nammowing of the blood vessels. (Tt. p. 443, lines 17 —-21).

329,  The mini-mental status exam conducted by Dr. Waid is used to screen someone suspected of having dementia. (Tr. p.
444, Tines 3 — 8). The maximum possible score is thirty. (Ir. p. 44, lines 7— 10). Dr. Berg first testified that if someone
scores between a nine and a twenty-one, then he has moderate dementia. (Tr. p. 444, lines 10 — 13). After reviewing a
document, she then testified that if someone scores between twenty-one and twenty five, then he has mildrange dementia.
(Tr. p. 444, lines 13—15).
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330.  The note on M. Heyward’s discharge summary from Baptist Medical Center, “N.0.S.” stands for “not otherwise
specified” (Tr. p. 444, line 19). T means that there is dementia according to the diagnostic criteria, but that one is not quite
sure of the cause of the dementia. (Ti: p. 444, lines 19-22).

331, Dr. Berg testified that Touretes’ Syndrome is a disorder that starts in childhood and sometimes is co-morbid with
attention deficit hyperactivity disorder i children. (Tt. p. 445, lines 2 —4). There are vocal tics and motor tics. Sometimes the
patient has both. Vocal tics can be a kind of involuntarily noises, like a grunt or a furmy noise. (Tt. p. 445, lines 6 —7). A
motor tic is a rhythmic contraction of a group of muscles, such as an eye blinking rapidly or a contraction of the comer of
one’s mouth. (Ti. p. 445, lines 12--15).

332.  Dr. Berg testified that if someone has full-blown Toureettes by the time they are a teenager, it can be very disrupting to
normal social life. (T&. p. 445, lines 21 —25).  She testified that some adults who have Tourettes may not be able to go out to
dmmer, for exammple, because they might say something ugly and someone might take it personally. (Ti. p. 446, lines 1 —5).
Tourettes does not equate to dementia. (Tk. p. 446, lines 6—8).

333.  Dr Bergtestified that to a reasonable degree of medical certainty, Mr. Heyward was competent to execute the two deeds.
(1r p. 446, lines 9 — 18).

334.  Dr. Berg testified that Mr. Heyward’s case was a complex one because there was behavior throughout his life that was
somewhat unusual, M. Heyward was wealthier than most, and he had an unusual social life. (Ti. p. 446, line 24 —p. 447, line
4).

335.  Dr Bergtestified that if M. Heyward ultimately developed dementia, as Dr. Waid testified, it would be difficult to geta
handle on the pattem of evolution of the dementia. (Tk. p. 447, lines 4-9).

336.  Alzhiemers dementia has a steady downfall. (Tt p. 447, lines 17 - 19). Lacunar, or vascular, dementia has a step-wise
decline. As arteries get plugged, there is a drop in a specific finction. (T p. 447, lines 19 — 22). Then the person may stay
steady for awhile. (Ti. p. 447, line 22). During an “nfarct” in the brain, the srrounding area will be swollen and therefore
under pressure and not finction well. Once things settle down, the swelling goes away, and there are certain areas that might
pick up a hittle bit of function. Thus, there is a zZigzag with a downward trend. (Tk. p. 447, line 22 —p. 448, line 4).

337.  Dr.Begtestified thatthe most prudent diagnosis is dementia not otherwise specified, but the mini-mental status exams at
Baptist Hospital reflect some zigzag. (Tr. p. 448, lines 9— 13).

338.  Dr. Berg testified that she detected some step-wise decline in the evidence she reviewed. For example, when Mr.
Heyward was admitted to Baptist Medical Center the first time, he was initially very confused (Ir. p. 448, lines 18— 19) and
was iritially diagnosed with delirium (Tt. p. 448, line 19~ p. 449, line 2).

339.  Dr. Berg testified that as far as the decline noted by Dr. Waid's testing in 2004 from when Mr. Heyward was in Baptist
Hospital in Septernber 2002, if the decline relationship was a fimction of time, such that one could draw a straight line
backwards in time, and if it “keeps going and going and going, and then you can go back as far as you want to. And by the
tire the child is an infant, then he is probably a genius.” She testified that her point was that was not the way the relationship
is between time and decline in dementia cases. (Tt p. 458, line 10 —p. 459, line 1). Nonetheless, Dr. Berg testified that the
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decline was relevant. She festified that the difference between someone who is retarded and sormeone who is demented is that
in retardation, one stays that way, whereas, with dementia, there is cognitive decline. (Tr. p. 459, lines 4 — 10). Dr. Berg
testified that what was important about the difference between Dr. Waid's test and the tests at Baptist Hospital was that there
was a decline. (Tt. p. 460, line 2 —3). A comparison of those two tests showed a significant cognitive decline. (Tt p. 460,
lines 5—7).

340. Dr. Bery testified that Mr. Heyward had a pattem of giving things away over the years. (Tr. p. 449, lines 3 —8). She
testified that Mir. Heyward liked cars, and he would get cars, drive them  little bit, give them away, and sometimes ask to get
acarback and give it someone else. (Tr. p. 449, lines 7 - 12),

341.  Dr Beng testified that if there is a change in someone’s pattem of behavior, if a person is starting to behave out of
character for themselves, then one would like to know why. (1t p. 449, lines 16— 19),

342.  Dr Bergtestified that the DSS contacts with Mr. Heyward were significant in formulating her opinion of Mr. Heyward’s
competence to execute the deeds in question. (Tt p. 449, lines 20—25). She testified that there was a closure of the DSS case
and a finding that the concemns were unfounded as far as Mr. Heyward’s being able to care for himself. (Tr. p. 449, lines 20 —
25). Dr. Berg testified that she was talking about the second D.S.S. case. (Tt. p. 450, lines 1 - 2).

343.  Dr Berg testified that despite the first DSS’s case being “founded,” Mr. Hayward was competent 1o the level that he
could take care of himself. (Tr. p. 450, lines 6—8).

344.  Dr Bergtestified that Dr. Harmon Patrick’s letter was important to her opinion because it pointed out that Mr. Heyward
had a “different style of giving things away and it affirmed Mr. Heyward’s history in dealing with his belongings and
interacting with his friends.”” (1t p. 450, lines 20~24).

345.  Dr Bexg testified that Mr. Heyward’s attempt to convey the boat into the LL.C. was significant in formulating her
aptnion that Mr. Heyward was competent to execute the two deeds in question. (Tt p. 451, lines I —6). She testified that it
seemed that Mr. Heyward knew that he owned the boat and knew that what they were doing was making a company. (Tt p.
451, Yines 8 — 11); however Dr. Berg admitted that in formulating her opinion, she was niot aware that Mr. Heyward had
already given the boat to someone else. (Ti. p. 451, lines 16—21).

346.  Dr. Berg testified that the car sales transactions did not seem unsual for Mr. Heyward’s style of behavior. (Tr. p. 451,
lines 22 —24). She testified that from a medical standpoint, competency has to do with knowing what you are doing and who
you are dealing with. (Tr. p. 451, line 25 —p. 452, line 2). Dr. Berg testified that as far as “‘why you are doing something,” that
would probably be “more a legal issue.” (Tr. p. 451, line 25 — p. 452, line 5). She testified that the pattem of what Mr.
Heyward did would be important. (Tr. p.452, ines6—8).

347.  Dr Bergnever interviewed Mr. Heyward and had never seen Mr. Heyward. (Tt p. 453, lines 4— 12). She did not gather
a history from Mr. Heyward’s relatives. (Tt p. 453, lines 13- 15).

348.  Dr Berptestified that when one does a dementia workup, what is needed is an understanding of the particular document
in question and that the person “knows their bounty, ball park range,” and, as far as knowing their bounty, one has to




substantiate that through docurments, calling the bank, or whatever isneeded. (Tt p. 457, lines 14 -21). Dr. Berg testified that
she did not go over any of that with Mr. Heyward because she did not see him. (Tr. p.457, tines 22 —23).

349.  Dr Berg testified that Exhibit Number 51 contained the excerpts from the DSS reports and the excerpts from the various
deposition franscripts important to her opinion. (T, p. 460, line 13 —p. 461, line 22).

350.  Dr. Berg concluded that the first DSS case was closed on November 9, 1999, because Mr. Heyward was “alert, oriented
and able to make a decision regarding his own care.” (Tr. p. 462, lines 3 —6). When asked to cite the page of the first D.S.S.
repart that stated that Mr. Heyward was “alert and oriented,” Dr. Bexg cited DSS document 0021 and quoted, “Ms. Flo
Heyward talked to Mr. Heyward approximately a weck ago and he seems fine.” (Ti. p. 463, lines 19 —20). Dr. Berg testified
that she inferred from the documents that Mr. Heyward was alert and oriented. (T p. 463, line 23 —p. 464, line 4). She
testified that the case manager was probably not medically qualified to make such a statement using those words. (Tt p. 464,
lines S—§). Dr. Berg admitted that the first report does not use the words “alert and oriented.” (Tt p. 465, lines 4— 8). She
testified that she never said that she quoted the first DSS report as stating that Mr. Heyward was “alert and oriented,” that her
opinion was her summary of it. (Tt. p. 465, lines 13— 17).  She again testified that the case manager was not qualified to
make those decisions, that it was a “medical thing.” (Tt p. 465, lines 18 ~21). After reviewing the DSS docurments, Dr. Berg
admitted that the first DSS case was actually “substantiated” for exploitation. (Tt p. 468, lines 10 - 15).

351.  Dr Beng was concemed about the DSS caseworker’s definition of the term “‘dementia” and her competence to make that
diagnosis. (T p. 468, lines 21 —24),

352, Dr Berg testified that bizarre behavior is not a component of dementia and could be explained by other a mmmber of
things. (Tt p. 469, lines 5 —9). She stated that Mr. Heyward’s behavior did not seem by his history to be out of character with
what he had done in the past. {Tr. p. 469, lines 11~ 12).

353.  Dr. Bap testified that when a medical professional determines competency, it is “not why they are doing the thing;” its
about “who they are dealing with and what it is about.” She explamed that there are a number of things that will make a
person make a decision that another person would not have made. (Tt p. 469, lines 18 —20). This has to do with undue
influence, buying company, buying friends, and other things (Tt. p. 469, lines 20 ~ 23), but none of those have to do with not
understanding what you are doing and with whom you are dealing. (Tr. p. 469, lines 23 —24).

354.  Dr. Berg testified that in forming her opinion, she reviewed the parts of the depositions of Randy Harbeson and Brad
Fludgate. (T p. 470, lines 6 — 10). She admitted that she did not review the depositions of Millie Allison and was not
familiar with what Ms. Allison had to say about Mr. Heyward’s inability to deal with his banking in the surmmer of 2001. (1.
p.470, lines 13— 16).

355.  Dr. Beryg testified that, in preparing her opirion, she did not read the deposition of case workers Judy Smith-Irvin or
Desmond Rice. (Ti. p. 470, tines 20— 25).

356.  Dr. Berg did not read the depositions of Chris Lewis, Avery Russell, or Dr. Randy Waid. (Ti. p. 471, lines 4 — 8). She
also did not read the depositions of Steve Kem, Jerry Verdino, Laura Edwards, Flo Heyward, or Tan Desportes. (Tt p. 471,
lines 11— 13).
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357.  Informing her opinion, she did not conduct any interviews with anyane who knew Mr. Heyward. (Tx. p. 471, lines 14—
16). She did not interview Trooper Dermis Reeder, John McLeod, David Scheffield, or Dr. Harmon Patrick. (Tt p. 471, Iines
17-23). She did not intetview Mr. Heyward’s Guardian or his Conservator, (Tr. p. 472, Iines 2 3).

358 Dr. Bergtestified that she primarity relied on the group of documents labeled as PlaintifP’s Extibit 51. (Tr. p. 472, lines 4
—9). She testified that counsel for ESB prepared Exhibit 51. She was not aware that Extibit 51 was the prined version of
ESB’s PowerPoint presentation given in its opening statement. (Tt p. 472, lines 1—22). Dr. Berg testified that Exhibit 51
was various excerpts from other documents. (Tr. p. 472, lines 23 —25). She admitted that her report was not based on the
entire DSS file. (Tr. p. 473, lines 1 - 3).

359.  Dr. Berg testified that she did not form an opinion on whether Mr, Heyward was competent on February 4, 2002 to
handle his own financial affairs. (Tt p. 473, lines 12—20).

360.  Dr. Berg testified that a certain financial transaction, of which she did not know the name, closed on February 4, 2002,
but she could not answer whether Mr. Heyward was competent on February 4, 2004. (Tr. p. 474, line 21 —p.475, line 9).

361.  Dr Berpg testified that to a reasonable degree of medical certainty Mr. Heyward was competent on July 20, 2001, when
he signed the Quitclaim Deed and on December 13, 2001, when he signed the General Warranty Deed. (Tt p. 475, lines 6 —
8).

362.  Dr Berg testified that M. Heyward was not competent to enter into contracts on Septernber 17, 2002, when the Probate
Court found. him menfally incompetent (T p. 477, lines 1 — 13; p. 478, lines 1 - 4), She testified that the time between
Decerriber 13, 2001, when she asserts that that Mr. Heyward was competent to enter into contracts, and Septemnber 17, 2002,
when she assexts that he was not, was nine maonths and a couple of weeks. (Tt p. 477, lines 14—25).

363.  Dr. Berg testified that the major categories of dementia are Alzhierners, Lacunar (or vascular), and Alcohol. (Ti. p. 480,
Iines 1-3).

364.  Dr Berg testified that she ruled out Early Onset Alzhiemers because it starts in the person’s fifties (k. p. 480, lines 8 —
10), and M. Heyward was older than the fifty to sixty year old range (T p. 480, lines 11 —13).

365.  Dr.Berg testified that Jate anset Alzheimer’s dementia has a slower progression. (Tt. p. 480, lines 19—23). For someone
to go fiom capacity to incapacity, it usually takes longer than five years. (Tr. p. 480, lines 21 ~25). Dr. Berg testified that she
was not aware of a case where a person with Alzheimer’s type dementia went from capacity to incapacity in less than a year,
unless there are medical complications of other kinds. (Tt. p. 482, lines 8—11).

366.  Dr Berg testified that with regard to Lacunar (or vascular) dementia, unless the patient suffers from a large, traurnatic,
widespread stroke, typically it takes ten years to go from capacity to mcapacity. (Tr. p. 482, lines 10—19). Dr. Berg testified
that patients who have traumatic widespread strokes, in the less-than-one-year case will not have capacity to enter into any
type of interaction. (It p. 482, lines 20 —23). With that clinical picture, there are obvious motor and sensory deficits. It is like
what one typically knows as a stroke patient and there may be language problemns. (Tx. p. 482, line 23 —p. 483, line 2).

367.  Dr. Berg testified that Mr. Heyward went from having capacity on December 13, 2001, to not having capacity by
September of 2002, a period of less than a year, but he did not have a large stroke during that time. (Tx. p. 483, lines 13 -18).
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368.  Dr. Berg testified that Mr. Heyward had other things which complicated this case. (Tr. p. 483, lines 18 ~ 19). He was
admitted with deliium and had some type of infection. I addition, he had a history of alcoholism, Dr. Berg testified that
having those factors in addition to Lacunar dementia may accelerate the derentia significantly. (Tr.p. 483, line 19 —p. 484,
line 2).

369, Dr.Bergtastiﬁedﬁ]atsl'jedidnothmwﬂlatMHeywdeEdmepisodeofdclhimnvﬂmhcmsmwndbmiopd
Dermis Reeder in November of 2001, (Tr. p. 484, lines 3 - 8).  She testified that she did not know whether Trooper Reeder
was capable of making a diagnosis of delirium. (Tx. p. 485, lines 2 —3).

370.  Dr. Berg testified that she was not aware of how many cars Mr. Heyward purchased in 1998, 1999, 2000, or 2001. (.
p. 485, lines 4 - 12). She testified that a change in the pattern of car buying would indicate something if, for example, a
person had a pattern of buying a car every other year for his lifetime then he started “buying thirty cars at a time.”” Her first
thought would not be dementia, but rather drug use or manic depressive illness. (Tt p. 485, lines 13— 22). Dr. Berg testified
that she was not aware of any change in Mr. Heyward’s automobile buying habits curing those years. (Tr. p. 485, lines 23 —
25). Dr. Berg testified that none of the records pointed out nurribers of cars or percertage differences. (Tt p. 486, lines 3 —6).

371, The first DSS case was “substantiated” for actual exploitation. (Tr. p. 488, lines 2 — 5). Dr. Berg testified that fiom a
medical standpoint, that does not imply incompetence. (Tt p. 488, lines 4 — 7). She testified that one could be making bad
decisions because of poor judgment and could be giving away property to buy friends or because one is conned into falsely
presented mvestments. (Tr. p. 488, Iines 7 — 11). She testified that when she is evaluating competency, the question is not
why the person entered into the transaction, but rather whether the person knew who they were dealing with and what they
were giving away. (Tr.p. 488, lines 11 —14).

372.  Dr Bergtestified that she understood that Mr. Heyward had obligated himself to put a boat into a business so that it could
be chartered. (Ti. p. 488, lines 20— 24). She testified that she was not aware that six months before Mr. Heyward had sold the
boat. (Tt p. 488, line 25 —p. 489, line 3). Dr. Berg admitted that the bill of sale for the boat indicated that M. Heyward was
not aware of the effect of some of his actions and what was happening to his assets. (I p. 489, lines 7 — 11). Dr. Berg
testified that the bill of sale was executed and signed by M. Heyward on July 20,2001. (Tt p.489, lines 12 -20).

373.  Dr Bergtestified that a person with Tourette’s disorder could get old and get demented. (Tr. p. 489, lmes 23 —25),

374,  Dr. Berg testified that she reviewed Dr. Waid’s repart (Tt p. 493, lines 2 — 15) and that ordinarily a psychiatrist would
review psychological testing in formulating a psychiatric opinion. (Tr. p.493, tines 12— 15).

375.  Dr Bergsaid that the second DSS case was substantiated for possible self neglect. (Tr. p. 491, line 24 —p. 492, line 4).

376.  Dr. Berg testified that based on the documents she reviewed, including the part of the DSS file she reviewed, the Baptist
Medical Hospital records, she conchuded that Mr. Heyward was adequately groomed. (Tr. p. 490, lines 8- 14).
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Automotive Salesman, Chris C. Moses

377, Christopher C. Moses had been employed in sales at Hampton Automotive in Colurribia, South Caroling, off and on
since 1991. (Tt p. 495, ines 11 - 22),

378 MMMMﬁﬁﬂmmmexgeHeywdeIWmdmmdeghhnmmmﬂZW. (Tt. p. 496,
lines 2 —6). Mr. Moses et Mr. Heyward in 1995 when he was buying a car from another salesman. (Tr. p. 496, lines 9 —
11). 1n 2000, M. Moses becamne Mr. Heyward’s salesman. (Tr. p. 496, lines 12— 13). Mr. Moses sold M. Heyward cars for
acouple of years, from 2000 to 2002, (Tr. p. 496, tines 19—21). During that period of time, Mr. Moses saw Mk Heyward on
a “very frequentbasis.” (Tt p. 496, line 24 —p. 497, lines 2).

379. M. Moses said that he saw Mr. Heyward mostly on a daily basis. Sometimes Mr. Heyward would miss a few days, but
mostly it was daily. (Ir. p. 497, lines 3 —4). He saw Mr. Heyward at least three or four times a week. (Tx. p. 497, lines 6).
380.  Mr. Moses testified that Mr. Heyward wore “‘casual wear” (Tr. p. 497, lines 12 — 14). He testified that sometimes Mr.

Heyward would have the same clothes on, (Tt p. 497, line 24 —p. 498, line 2).

381. Mt Moses testified that Mr. Heyward was always able to converse m a fashion that indicated that he knew what was
gongon. (1t p. 498, lines 3 — 6). He testified that Mr. Heyward would negotiate prices (Ti. p. 498, lines 17 —23), including
trade-in value (Ir. p. 499, lines 3 — 6). Mr. Moses testified that there never came a time when Mr. Heyward could not
communicate regarding prices or trade-in value. (Tr. p. 499, lines 7 — 11). Mr. Heyward drove to and from Hampton
Automotive. (Tt. p.499, lines 12 —-14). Mr. Moses testified that he was not farmliar with Mr. Heyward’s stafus as a licensed
driver in South Carolina. (Tk. p. 499, lines 23 —25). He then testified that Mr. Heyward told him that he did not have a
license and that he had gotten in trouble for driving, (Tt p. 500, lines 1 — 5). Mr. Moses testified that when Hampton
Automotive allowed Mr. Heyward to drive automobiles off the lot, he knew that Mr. Heyward had lost his license. (Tt p.
500, lines 6—9). Mr. Moses still sold Mr. Heyward cars, because, “I was told you can sl cars - - if you didn’t have a license
you could by a car, is what I was understanding.” (Tr. p. 500, lines 10— 12).

382.  Mr Moses testified that he sold Mr. Heyward “quite a few cars,” but Mr. Heyward never kept a car long enough to get it
titled. (Tt p. 500, lines 13 —17). They were both high-end and low-end cars. (Tt. p. 500, lines 18 -21).

383.  Mr Heyward bought Pontiacs, Buicks, and Jaguars. (Tt. p. 500, line 23). M. Moses identified a stack of documents as
detailing the cars Mr. Heyward bought at Flampton Automotive from April 14, 2000 fhrough March 13, 2002. (Tr. p. 50,
ines 11— 18).

384,  Mr. Moses testified that Mr. Heyward sold him a Jaguar in 2000 for $5,000. (Ir. p. 502, lne 22 —p. 503, line 5). He
testified that was significantly less than the automobile was worth. (Tr. p. 503, lines 5 —8). M. Moses testified, T couldn’t
believe it, but it was a great deal forme.” (Tt p. 503, lines 11 —12).

385.  Mr. Heyward was able to tell M. Moses when Mr. Heyward’s mother’s birthday was. (Tr. p. 503, lines 21 -22). He
told Mr. Moses that he had a brother who passed away, a sister-in-law, and a couple of mieces. (Tr. p. 503, lines 24 —25).

386,  Mr. Moses would go to Mr. Heyward’s house and pick up cars that Mr. Heyward had traded in. (Tt. p. 504, lines 4-7).
He observed some rather young gentlemen at Mr. Heyward’s house in the Surmmer of 2001, (Tt p. 504, lines 10— 11). Mr.
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Moses tried to “un them off” one day. Mr. Heyward wanted them out of there. Then he changed his mind. (T p. 504, lines
17-23).

387.  Mr. Moses went mside the house, but just in the foyer area. (Tt p. 504, lines 24 — 25). He observed beer bottles and
chitter in the foyer when the kids were over there, but not before, (Ti. p. 505, lines 9—15).

388.  Once in 2000 Mr. Moses rode with Mr. Heyward on his boat. (Tt p. 505, lines 16— 22). Scott Johnson, another sales
person at Hampton Automotive, drove the boat. (Tr. p. 503, lines 22— 25).

389.  Mr. Heyward appeared to give a number of things away, cars, boats, money, and “stuff like that” (It p. 506, lines 10—
17).

390.  Mr Moses saw Mr. Heyward in the nursing home about a year before the trial. (Ti. p. 506, lines 23 —25). Mr. Heyward
had called Mr. Moses at the dealership, appeared to know who Mr. Moses was, and carried on a conversation with him. (T
p. 507, lines 10 — 21; p. 508, lines 13 - 20). Mr. Moses testified that at the mursing home, they were taking care of Mt
Heyward, and “he was just getting old.” (It p. 508, lines 9 —12).

391.  Mr. Moses took cars over to Mr. Heyward’s house forty-five times. (Tk. p. 509, lines 9 — 11). Mr. Heyward bounced
checks to the dealership several times for the purchase of cars. (T p. 509, lines 12— 14),

392.  About 75% of the cars Mr. Heyward purchased were new cars, (Tt p. 509, lines 15 —17). He would keep these cars for
about a week or two and then trade them in. (Tt p. 509, lines 18 — 20). That was the normal routine. (Tk. p. 509, lines 21 —
22).

393,  Everytime Mr. Heyward would trade in a car, there would be depreciation on the car. (Tt. p. 509, lines 23 —25). There
would be at least 30% or more depreciation on anew car affer aweek or two. (Tt p. 510, lines 1-5).

394,  Mr. Moses sold Mr. Heyward a Jaguar for $60,000. (Tr. p. 510, lines 6 — 9). After a month, Mr. Heyward sold Mr.
Moses the Jaguar for $5,000. (Tr. p. 510, lines 10—12).

395. M. Moses sold M. Heyward a Buick LeSabre for $27,000. (It. p. 510, lines 16— 18).  After about two weeks, Mr.
Heyward gave Mr. Moses the Buick LeSabre for no charge. (Tr. p. 510, lines 19—23).

396. M Moses made a commission on the forty-five or so cars he sold Mt Heyward. (Tt p. 510, line 24 —p. 511, line 1).
The commission was anywhere from $300 to $400 per car. (Tr. p. 511, lines 6 — 10). Every deal was a “split deal,” so M.
Moses would get half of it. For example, if it was a $300 commission, he would get $150. Ifit was a $400 commission, he
would get $200. (Tr.p. 511, lines 11— 16).

397.  Interms of depreciation, if a car new sold for $50,000, and if the depreciation was 30% or more, that would be a loss of
$15,00 for every car. (Tr. p. 511, lines 17—-22).

398.  Mr Moses testified that he average price of the cars Mr. Heyward bought was $20,000 to $30,000, or about $25,000.
(Tr. p. 512, lines 2— 11). Some were more, some were less. (Tr.p. 512, lines 14—-15).

399,  On a $25,000, there would be an average depreciation at 30% of $7,500 per car. (Ti. p. 512, lines 21 — 23),
Conservatively Mr. Heyward lost $225,000 in depreciation doing the trade-in deals with M. Moses. (Tk: p. 512, line 24 —p.
513, line 2),
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400.  Mr. Moses discussed the depreciation with Mr. Heyward. (It p. 513, lines 8 — 10). He testified that Mr. Heyward knew
he was losing a lot of money, but did not seem concemned about it, (k. p. 513, lines 12-15).

DSS Case Manager, Desmond S. Rice
401.  Desmond 8. Rice had been employed by the Richland County, South Caroling, Departent of Social Services for four-

and-a-half years. (Tr. p. 546, lines 15— 18). Tn 2001, he worked as a case manager in DSS’s Adult Protective Services. (Tr. p.
547, lines 4 — 6). When Mr. Rice was employed with Adult Protective Services, he received training which lasted
approximately a month or two prior to beginning case work. (Tr. p. 547, line 19 —p. 548, line 1). M. Rice also attended
continuing education and a summer school for two years in geroniology. (Tr. p. 548, lines 5 —8). During the time he worked
for Adult Protective Services, M. Rice was supervised by Judy Smith-Trvin. (Tk. p. 548, lines9 — 11).

402.  Over the two year period during which he worked for Adult Protective Services, Mr. Rice handled hundreds of cases. In
any given month, he handled fifieen to twenty. (Tr. p. 548, lines 16 —21). M. Rice had testified in Family Court about
twenty times. (Tt p. 549, 6--9).

403. Mk Rice investigated a DSS case involving Mr. Heyward beginning September 25, 2001. (Tt. p. 549, line 12— p. 550,
Iine 3).

404.  When a complamt is called into DSS, the intake supervisor determines whether it could possibly meet one of three
criteria: abuse, neglect, or exploitation, Then it is assigned to a case manager to investigate. (Tt p. 550, tines 7—12).

405. Mt Rice was assigned Mr. Heyward’s case. (Tr. p. 550, lines 13 — 17). He discussed with his supervisor how to
proceed, (Tt. p. 550, lines 20— 25).

406.  The first time or two Mr. Rice attempted to make contact with Mr. Heyward at his home, no one answered the door. (Tk.
p. 551, lines 3 — 7). M. Rice went unannounced, (Tr. p. 551, lines 8 — 9). When he finally made contact, Mr. Rice was
accomparied by two uniformed Richland County Sheriff’s Deputies. (T p. 551, line 12 —p. 552, line ). After some time
knocking on the door, the deputies anmounced themselves, and Mr. Heyward came to the doar. (Tr. p. 552, lines 10— 11).
“This contact with Mr. Heyward ocourred on Septerrber 27, 2001. (Tr. p. 552, lines 12— 14).

407.  Mr. Beyward had on pajamas. He was unshaven. His nails were long, and he was unkempt. (Tk. p. 552, lines 18-21).
|t was approximately 11 am. (Tt p. 552, lines 22 —23). Mr. Rice did not detect any body odor. (Tt. p. 552, line 24 —p. 553,
line 1).

408. M Rice remembered Mr. Heyward cursing a lot and being irate about invading his privacy. (Tt p. 553, lincs 9 - 10).
After some time and explanation, Mr. Heyward appeared to understand who M. Rice and the deputies were. (Tr. p. 553,
lines 11— 14).

409. M Rice went into the foyer area of Mr. Heyward’s house. (Tt. p. 553, lines 14— 19). There was minimal furniture. The
entryway was clean; however, the bedrooms, restrooms, and kitchen had some clutter. (Tx. p. 554, lines 3 -6).

410. M Rice talked to Mr. Heyward, but could not recall whether he stood or sat. (Tt p. 554, lines 7- 9). Mr. Heyward
appeared to understand why Mr. Rice was there “somewhat.” (Tk. p. 554, lines 13 — 14). He was upsetand agitated that Mr.
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Rice was there. (Tt p. 554, lines 13— 16), which, Mr. Rice testified, was not urnssual when he arrived wannounced to discuss
acomplait. (Tr. p. 554, lines 19-22).

411.  Theinitial complaint allegation was questionable mental fimitations. (Ir. p. 555, lines 11— 15). Mr. Heyward was upset
that Mr. Rice and the deputies were in his home, and he denied the allegations. (Tr. p. 556, lines 6~ 7),

412 Mr Heyward said that he peid to eat out. (Tr. p. 556, lines 9 — 10), Mr. Heyward appeared to be unstable on his feet at
times and had some trembling. (Tr. p. 556, lines 16 —21).

413.  Mr Heywand said that he purchased automobiles for his friends. (Tr. p. 556, line 24 —p. 557, line 3).

414 Mr. Heyward told Mr. Rice that he did not have to work and spent his days watching TV or driving around. (T&. p. 557,
lines 17— 19). Mr. Heyward said that he liked to collect cars and give them away to people he knew. (Tr. p. 557, lines 19—
23).

415. M. Rice’s notes sated, “The client was alert and oriented during the entire conversation. However, he did get visibly
upset when asked about his finances and personal life.” (Tr. p. 557, line 25 —p. 558, line 2). From time to time, Mr. Heyward
made grunting noises. Mr. Heyward stated that he managed his own funds, and no one, not even his accountants, had full
knowledge of all of his assets. (Tt. p. 558, lines 5—9).

416.  Mr. Rice testified that the kitchen looked as if it had never been used. (Tt p. 558, lines 13 —17). The kitchen was clean
and orderly, there was no sign of alcohol, and there was no trash or any odors in the kitchen. The dishes were washed and put
away neatly in the cabinets. (Tt p, 558, lines 21 —24).

417. Mk Rice remembered one bathroom distinctly. There were condoms on the floor. The toilet was full of vomit or some
other matter. It was fairly messy. (Tr. p. 559, lines §-9).

418.  Mr Rice stayed at Mr. Heyward's home approximately one hour or less. (T p. 559, lines 10 -11).

419. M Rice concluded that there was no risk of imminent harm to Mr. Heyward or anyone else at that time. (Tr. p. 559,
lines 15 —23).

420.  There was a comparty doing some rocfing work at the house, but Mir. Rice did not speak to anyone m it. (Ti p. 560, lines
1-3).

421. M Rice did not see any indication in his file that he or ary other D.S.S worker made a subsequent visit to Mr.
Heyward’s home. (Ti. p, 560, lines 10— 15).

422. M Rice spoke to his supervisor and Richland Courtty nvestigator Terry Downing, Deputy Culp, Deputy Thomas, and
Investigator Howard Foy about Mr. Heyward. (Tr: p. 561, line 21 —p. 562, line 2).

423, Mk Heyward signed a DSS disclaimer in Mr. Rice’s presence. (Tt. p. 562, lines 5 —21).

424, A portion of Mr. Heyward's case was substantiated for possible sclf neglect. (Tr. p. 563, lines 14 —21). Mr. Rice
testified that based on one of the documents, part of the case was “unsubstantiated.” (Tr. p. 564, lines 13— 15). Mr. Rice notes
stated in part, “Situation found by worker Client is a rmlti-millionaire. Client is able to provide for himself. There is an
ongoing law enforcement investigation.” (Tr. p. 565, lines 1 —4). M. Rice also read part of 2 documnent from his file which
stated, “The client’s case was substantiated for possible self neglect. However, due to the client’s current status there is no
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reason af the current time for Adult Protective Services intervention. The client refissed all Adult Protective Services attempts
for assistance. The case manager will not open a treatment folder and will staff the client’s case for possible closure.” (Tr. p.
565, lines 11 —18).

425.  Mr. Rice read another docurnent from his file which stated, *“The allegations were unsubstantiated for the client. The
case manager will notify the client of the service termination.” (Tr. p. 565, lines 20— 25).

426.  Mr. Rice noted in his file under “physical and fimctional abilities,” “the client is able to finction and complete all
activities of daity living.” (Tk. p. 567, line 24 —p. 568, line 2). In another portion of the file, M. Rice wrote, “The client is able
to function independentty and is able to manage his own finances, The client is able to afford services if he needs them.” (Tr:
p- 568, lines 14— 16).

427. M Heyward’s case was closed by DSS, and Mr. Rice did not have any further contact with Mr. Heyward. (Tr. p. 568,
lines 17 —24). |

428, M. Rice testified that he interviewed Mr. Heyward for thirty to forty-five minutes. (Tt p. 569, line 6 —p. 570, line 5).

429.  Mr. Heyward briefly discussed his finances with Mr. Rice, but there was a point at which he did not care to go into it at
thattime. (Tk. p. 570, Iines 6 —9). Mr. Heyward was extrerely agitated. (Ti. p. 571, lines 15— 19).

430.  Mr Heyward did not disclose to Mr. Rice how much money he made or where his accounts were located. (Tt p. 572,
lnes 3 —5). Mr. Rice did not obtain a financial statement or a bank account statement. (Ti. p. 572, Iines 9 — 13). He did not
contact any of Mr. Heyward’s bankers or stock brokers. (Ti. p. 572, lines 17 —22). M. Rice could not recall whether he
contacted any of M. Heyward’s accountants. (Tx. p. 572, lines 23 —24), Mr. Heyward’s general attitude was that his finances
were none of DSS’s business. (Tt p. 574, lines 19-21).

431. Mr. Heyward did not ask Mr. Rice for assistance with moving and did not tell Mr. Rice that he had sold his house for
five dollars. (Tt p. 574, line 24— p. 575, line 2). M. Rice testified that Mr. Heyward appeared to think that he still owned the
house. (It. p. 575, lines 11 — 13). Mr. Heyward did not tell Mr. Rice that he had recently written a check for $400,000,
depleting his bank account. (T p. 575, lines 14— 16).

432.  Mr Ricetestified that Mr. Heyward appeared unkempt, walked slowly, made grunting noises, and looked like he needed
abath. (Tt p. 575, lines 17— 22). Mr. Heyward’s hair was shoulder-length, greasy, matted, and had a month-long grown of
beard. (Tt p. 576, lines 2—16). His fingemails were long and dirty. (Tr. p. 576, lines 17-25).

433.  Mr Rice saw a very dusty and dirty bedroom and bathroom where Ian stayed. There were used condoms on the sink, in
the toilet, and on the bed. The toilet needed to be flushed. (Tt p. 577, lines 1 7).

434, Inthe rest of the house, M. Rice saw approximately ten empty beer bottles and cans in the bedroom and bathroom. (T
p. 577, lines 8 — 11). 'There were numerous bags of cigar tobacco that had been taken out of cigars. (Tt p. 577, lines 19— 21).
There were empty beer bottles in the refrigerator. (Tr. p. 577, line 22 —p. 578, line 5).

435.  Mr. Rice was never able to determine how money nuch Mr. Heyward made. (Tt p. 578, lines 6 — 8). Mr. Heyward’s
case was substantiated for possible self neglect. (Tt. p. 578, lines 9— 12).
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436. M. Rice did not take firther action because Mr. Heyward was uncooperative and due to the ongoing involvement of the
Richland County Sheriff’s Department. (Ti. p. 579, lines 14— 22).

Roofer, William McGhee

437.  William McGhee testified that he was employed at McGhee’s home improvement doing roofing and general
remodeling. (Tr. p. 582, lines 3 -6).

438. Mz McGhee received a call in about March 2001 about doing a roof estimate at Mr. Heyward’s house, but could not
remember wha called. (Tr. p. 582, lines 11 - 19). He gave Mr. Heyward an estirrate on the roof job. (Tx. p. 583, lines 3 — 8).
He called Mr. Heyward and set up an appointment. (Tr. p. 583, lines 19— 23).

439.  Mr McGhee and Mr. Heyward rode around in Mr. McGhee’s truck, Jooked at the shingles on another house, and Mr.
Heyward decided to put those on his house. (Tr. p. 584, lines 8 - 10). Mr. Heyward had long hair at the time. (Tt p. 584,
lines 15— 17; p. 585, lines 12 - 13). _

440.  Mr. Heyward showed Mr. McGhee the leaks in the roof, There were two or three main leaks. (Ti. p. 584, lines 19—23),
Mr. Heyward discussed replacing all of the wood shingles on his house with “black architect shingles.”” (Tt p. 585, lines 21 —
23).

441.  Mr. McGhee received another call from Mr. Heyward and took an estirmate for the roof job to him. (Tr. p. 586, lines 7-
19).

442, Mr McGhee did not recall what Mr. Heyward said about the estimate. (Tt p. 587, lines 17 — 19). Mr. Heyward said that
he had two other estimates which were both higher then Mr. MoGhee’s estimate. (Tr. p. 587, line 21 —p. 588, line 4). Mr.
Heyward asked how long the job would take. (Tt p. 588, lines 9—11).

443.  Mr. Heyward called Mr. McGhee, told him that he wanted Mr. MoGhee to do the roof job, and arranged for Mr.
MeGhee to meet him at Wachovia bank to draw a check for the down payment. (Tt p. 589, lines 2 — 15). Mr. McGhee met
Mr. Heyward at the bank, and the manager of the benk drew a check for the down payment to Mr. MoGhee. (It p. 589, line
14—p. 590, line 10).

444 M MoGhee started the job within two days and the job took approximately five-and-a-half weeks. (Tr. p. 590, lines 18
=23).  'When Mr. McGhee was warking on the job, he would see Mr. Heyward leave about 9:00 or 9:30 in the moming.
Sometimes he would return about 5:30 pm., and sometimes he would not retum before the roofers left. (Tr. p. 591, lines 13—
21). Mr. Heyward would speak when he came out of the house and ask how things were going. (Tt. p. 591, lines 22 —24).

445, M McGhee testified that Mr. Heyward was an “‘eccentric gentleman and he had his own way” (Tt p. 593, lines 14~
16), but that he did not recall Mr. Heyward’s saying anything that did not make sense (Tr. p. 593, lines 17 - 19).

446,  The Richland County Sheriff’s Deputies and a DSS case worker came to the house about the third week into the job.
(Tr. p. 593, lines 22— 24),

447.  Mr McGhee did not receive the last payment for the job. (Tt p. 594, lines 11 - 14). Mr. Heyward told Mr. McGhee that
he was “waiting for a trust to come in or a bond to mature.” (T p. 594, lines 16 — 18). Mr. MoGhee told Mr. Heyward that
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he needed his final payment. (Tr. p. 595, line 1). M. Heyward kept insisting that he was waiting for a bond to mature. (Tx. p.
595, lines 4~ 6). Mr. McGhee never got paid. (Tr. p. 595, lines 1-- 12).

448, IVILMO(}weIetainedanaﬁGIWWiﬂlregardmﬂ)epaymmt (T p. 595, lines 13— 18).

449.  Mr. McGhee observed three or four cars in Mr. Heyward’s driveway. (Tr. p. 596, lmes 15 —16). A young mean named
Ian was staying in the house. (Tk. p. 596, lines 21 — 24).

450.  Mr. McGhee testified that his company, McGhee Home Improvements, was not incorporated and was actually a sole
proprietorship, (Tt p. 597, line 20~ p. 598, line 2).

451.  Mr. McGhee was conffonted with Richland County Sheriff’s Department Investigator Howard Foy’s report, which
stafed, “One of the boys who parties there, his daddy did roofs, and the kids were saying he was bragging, bragging that his
father made like ($40,000) dollars on roofing this guy’s house when it could have been done for seven or eight” (Tt p. 599,
line 17 ~ 24). M. McGhee responded that he would not answer anything without his attomey present involving the
collection action about the roofing job payment which was currently pending in Probate Court. (Tt p. 600, lines 4 — 18).

452.  Mr. MocGhee testified that he charged Mr. Heyward $32,000 or $34,000 for the roofing job. (Tt p. 602, lines 5—8). In
response t0 a question about whether he had overcharged Mr. Heyward, Mr. McGhee pled the Fifth Amendment. (Tr. p. 603,
lines 19— 21). Afier some explanation of the proceedings and an opportunity for Mr. McGhee to try to contact his attomey,
he proceeded with his testimony. (Ti. p. 609, lines 5 —7).

453.  Mr. McGhee testified that he was not licensed as a residential builder. (Tt p. 610, lines 6 — 7). He did have a business
license with Richland County to do roofing in the name of McGhee and Sons Roofing. (Tt p. 610, lines 14—20).

454, Mr McGhee discussed the permit with Mr. Heyward. Mr. McGhee testified that if any permit was needed, then Mr.
Beyward would get the permit. (Tr. p. 611, lines 3 —5). As far as Mr. McGhiee knew, no permit was ever obtained. (Ir. p.
611, lines 6 — 7). M. McGhee testified that he did a $32,000 roofing job with no permit. (Tr. p. 611, lines 8 — 11). He demied
having ever bragged to anyone that he charged Mr. Heyward too much money and that the job could have been done for
seven or eight thousand dollers. (I p. 611, lines 12 ~ 16). Mr. McGhee said that one could ot by the waterials for that. He
did not have any records of the actual cost with him. (Ti. p. 611, lines 18—21).

455. M Heyward told Mr. McGhee that it was his house. (Tk. p. 612, lines 18— 19). He never told Mr. McGhee that he had
sold the house for five dollars. (Tr. p. 612, lines 20 — 22). Mr. Heyward also told M. McGhee that he owned a boat. (Tt p.
613, lines 4—7). He showed M. McGhee a picture of the boat on the wall but did not tell him that he had sold the boat to Mr.
Kem. (Tr. p. 613, lnes 4—22).

456.  Mr. McGhee testified that, at the time, he had a son who was high school age or right out of high school, but, to Mr.
MecGhee's knowledge, did not perty at Mr, Heyward’s house. (Tr. p. 614, lines 5 — 10). Mr. McGhee’s son attended
Ridgeview High School. (Tt p. 614, lines 22 — 25). He testified that his son attended high school with Ian Desportes, the
young tman who stayed in Mr, Heyward’s house, that he saw him with Ian, but that they were not friends. (Tt p. 615, lines 1 -
8). Mr. McGhee said that there were allegations that Tan Desportes invited his son over to Mr. Heyward’s house, but that
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“was never proven.” (Tt p. 615, lines 9 12). Mr. McGhee testified that he had “no clue™ how Mr. Beyward got his name
or telephone number. (Tx. p. 615, lines 16—22),

457 The confract proposal Mr. McGhee made on the house was dated September 8, 2001 (T p. 616, lines 2 - 9). The
termms of the proposal were $17,212.50 down and the balance on completion. (Tx. p. 616, lines 21 —22).

458, Mr.McGIwcmﬁﬁedﬂmMﬂlcvaycusmmhegetsadowupaynmt,buthedo&snotgotothcbanktogetﬂledown
payment with every customer. (Tt. p. 617, lines 2—3).

459. MMcCﬂwet&eﬁﬁbdﬂmhehaddommMmﬁalmo&ﬂmmﬂmtmth}mﬂm“biggerhouswofﬂ]atnaune.”
(Tr.p. 618, lines 7—8). He testified that he had done three or four over twenty-five years. (Tt. p. 618, lines 11— 15).

460. Mr.MoGheeachﬁmdﬂ]athcwasawareofarequ‘mm-ltmﬂlc]awﬂlathehavearmidenﬁa]bw]ding]jcmsetodoajob
over ten thousand dollars (Tr. p. 618, lines 16 ~ 19), and he did not have that at the time he did the job on Mr. Heyward’s
house (Tt. p. 618, tines 20 - 21).

Morigage Closimg Attormey, Nicholas D, Atria

461.  Nicholas D. Afria was an attomey in Columbia, South Carolina, licensed to practice law, and the majority of his practice
wasreal estate loan closings. (Tr. p. 620, lines 5 —12).

462.  Mr. Atria closed two transactions for Stephen Kem. (Ti. p. 620, lines 12 - 15). For the February 2002 closing statement,
the borrower was Stephen Kern and the lender was Luthi Martgage. (T p. 620, lines 22— 25).

463.  Mr. Atria testified that it is his regular practice to reflect the finds which came through his hands during a real estate
transaction closing on the HUD-1 staternent unless it showed “PO.C.,” paid outside of closing, (Ti. p. 621, lines 13—15).
464.  Mr. Atria identified a document as a refinance on the 14 Glenlake Road house showing the bomrower as Stephen Kem
and the lender as Eastem Savings Bank. (Tt p. 621, line 18 —p. 622, line 24). The finds from that refinance paid off Luthi
Mortgage and a loan servicing center. (Tt. p. 623, lines 1 —2). The fimds came from the lender, Eastern Savings Bank. (Tt. p.

623, lines 6—9). The Luthi mortgage was paid. (It p. 623, lines 12—14).

465. M Atfria never met with Mr. Heyward and would not know him, (Tx. p. 623, lines 15— 17). Mr. Atria’s contract was
with Mz Kem and Nealie Cook, who brought the closing to Mr. Atria. (Tt p. 623, lines 18— 21).

466. M. Atria had a title examination done. (Tr. p. 624, lines 5 — 7). There was a judgmment against a property owner named
George Heyward, and M. Atria prepared an affidavit that this was not the same George Heyward. (Tr. p. 624, lines 11~ 18).
Mr. Atria was not present when the affidavit was signed. (Ti: p. 624, lines 19 —20). Mr: Atria gave the affidavit to Nealie
Coak to getitsigned. (Ti. p. 624, lines 21 —22).

467.  Mr. Atria testified, “Mr. Cook is very inventive and ingenious for financing, and it would be best to go slowly and
carefiillty with Mr. Cook.” (Tt p. 626, lines 2 —5). He testified that as of that date, he did not have concems about Mr. Cook’s
taking advantage of elderly people, but subsequently he did have such concems. (Tt p. 626, lines 10— 12).

468. M Atria testified that, rather than a quitclaim deed, he would normally expect a fee simple or general warranty deed.
(Tt. p. 627, lines 19 —21). He testified that he did not believe that he provided the quitclaim deed form to Mr. Kem. (Tr. p.
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627, Iines 22 — 24), TheGmﬁalemnyDeedmdﬂBQtﬁmhhnMdappwedwbemﬂntypﬁoffonmmﬁously
used by his office, but Nealie Cook also had copies of those forms. (Tr. p. 628, lines 3 — 11). Mr. Atria’s office had already
started using computer forms. (Tx. p. 628, lines 17 —20).

469. NooneevergaveMt:Am'amymdiwﬁmﬂmboﬂmdmass&emﬂmdeedwaemtmsmtatﬁwﬁmetHcywmd
signed. (It. p. 628, line 24— p. 629, line 3).

LLC Member, Bradley G Fludgate, Jr.
470.  Bradley “Brad” G Fludgate, Jr, testified on March 11, 2005. He lived in Charleston, South Carolina (3/11/05 Tr. p. 4,

h'nm18—20)andwasemployedatChamelZ,meNBCstaﬁonmCtmlestmG/Il/OSTr.p.4,1infs21—22). In the Fall of
2002, Mr. Fludgate was starting to get to know Randy and Dusty Harbeson as friends.

471. Ml:Fludgatediscussedﬁ]eyW'ZOOQ,bmitwasclw;mHgiﬁofﬂleoﬂlerex&damm&)ccase,ﬂ]athewasacnmlbr
referring to 2001 rather than 2002,

472.  In2001, Mr. Fludgate began discussing a business idea with the Harbesons which would use Mr. Heyward’s boat. (Tt
p. 6, lines 4 21), Mr. Fludgate testified that the business partners wanted to “make sure that everything is legal, get a lawyer,
we’ll geta business —make a business out of it, and make it legitimate.” (3/11/05 Tr. p. 6, lines 17 —20).

473.  Mr Fludgate had never heard of M. Heyward prior to the Fall of 2001. (3/11/05 Ti. p. 7, lines 2—4). Randy Harbeson,
Dusty Harbeson, and Mr. Fludgate traveled to Columbia, South Carolina, to discuss the business idea with Mr. Heyward at
his house. (3/11/05 Tr. p. 7, lines 15 —20). Mr. Heyward was in “bummy” clothes, a pair of slacks, a shirt, and a sweater.
(3/11/05 Tt p. 8, lines 20— 23),

474,  Mr Fludgate testified that he stayed at M. Heyward’s house a couple of hours. (3/11/05 Tx. p. 8, line 24 —p. 9, line 1).
This included some time in which Mr. Heyward showed Mr. Fludgate and Dusty Harbeson a new car he had bought.
(3/11/05 T p. 24, line 23 —p. 24, line 1). Mr. Heyward told Mr. Fludgate that it was his lifelong dream was to travel to the
Florida Keys, and he had the boat WELL PLEASED. (3/11/05 Ti. p. 9, lines 13 - 19). Mr. Heyward was excited about
seeing Dusty Harbeson and Dusty’s dog. (3/11/05 Tr. p. 9, line 23 —p. 10, line 2).

475.  Mr Fludgate and Mrr. Harbeson discussed the business with Mr. Heyward. They planned to come to Columbia, get the
boat, and take it to Charleston, South Carolina, and then they would bring Mr. Heyward down and take him out on the boat.
(/1105 Tt p. 10, lines 5 — 11). M. Fludgate testified that they told Mr. Heyward that they would pay the expenses related to
the boat and split the profits from chartering it with him. (3/11/05 T p. 10, lines 12— 23). Mk Fludgate testified that Mr.
Heyward appeared to understand what he was talking about. (3/11/05 Tr. p. 10, line 24 —p. 11, Iine 1).

476. M Fludgate was wamed that Mr. Heyward had Tourette’s Syndrome, and that every once in awhile, Mr. Heyward
would bluet out something abnormal. (3/11/05 Tx. p. 11, lines 4 - 12). This would happen sporadically. (3/1105 Ti. p. 11,
lines 14—19). '

477 Most of Mr. Fludgate’s conversation with Mr. Heyward occurred in Mr. Heyward's living room. (3/11/05 Tr. p. 11, Iine
20—22). He testified that it looked like somecne was sleeping on the couch, because there was a blanket and a pillow on the
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couch. (3/11405 T. p. 12, lines 1 - 3). There were a bunch of bills in front of a recliner, like Mr. Heyward had sat in the
recliner and threw all o the bills on the floor, and was ‘Just kind of going through then.” (¥/11/05 Tr. p. 12, mes 3 —6)

478. Mz Fludgate testified that he went into the kitchen to get water, and it had a couple of dirty dishes in the sink but nothing
out of the ordinary. (3/11/05 Tr. p. 12, lines 9—12).

479. Mr.Fludgateplamedtohaveahqusmnahnﬁibdﬁabiﬁtywmpmymdsmnhmwfaﬂngﬂwboatonceﬂxcpapmk
was done. (3/11/05 Tr. p. 12, tines 15 —21). He felt satisfied that Mr. Heyward wanted to go forward with the plan and
understood what he was doing. (3/11/05 Tr. p. 12, line 22 —p. 13, line 4). At the time Mr. Fludgate met with Mr. Heyward,
Mr. Heyward did not mention that he had already sold the boat or that he given it to Mr. Kem, Rather, Mr. Heyward believed
he still owned the boat. (3/11/05 Tr. p. 23, lines 11 - 15; p. 24, lines 4—6).

480.  Later Mr. Fludgate met with an attomey in Cohumbia, Alex Weatherty, but that Mr. Heyward was not present at that
meefing. (3/11405 Ti. p. 13, line 23 —p. 14, line 14; p. 27, lines 14 - 24). Everyone else was there, and they all signed the
L1..C. documnents. (3/11/05 Tr. p. 27, line 25 —p. 28, line 2). Mr. Fludgate did not see Mr. Heyward sign the LLC. papers,
(Tr. p. 28, lines 13— 14).

481. M Fludgate testified that he had a phone conversation with Mr. Heyward, possibly on the way to the attomey’s office in
which Mr. Heyward conversed in 2 rational way. (3/11/05 Tr. p. 15, line 25 —p. 16, line 3). This conversation lasted a couple
of mimutes at the most. (3/11/05 T p. 22, lines 6—11).

482,  Mr Fludgate was not aware that Mr. Weatherly sent a letter to Mr. Heyward stating that he was not representing M.
Heyward. He did not know why Mr. Weatherly would do that. (3/11/05 Tr. p. 29, line 16—p. 30, line 2).

483.  Mr. Fludgate testified that he and others sent a transporter to Columbia to pick up the boat at Lake Murray between
Christas and New Years, but the boat was not there, (3/11/05 Tx. p. 17, lines 7~ 17). When they discovered that the boat
was missing, they went fo a lawyer to fix the situation because Mr. Heyward was very upset that his boat was missing,
(/1105 T p. 18, lines 3—9).

484,  Mr. Fludgate, Randy Harbeson, Dusty Harbeson, Mr. Cooper, and Mr. Heyward met at Randy Harbeson's house.
(3/11/05 T p. 18, lines 13 — 16). Mr. Fludgate testified that, at that meeting, M. Heyward was “more forgetfil, he didn’t
seem to rememmiber the process, which kind of scared me, of us goingand getting the boat. T mean, he remembered, and then
he didn’t remember some of the key elements to it, but - - it was a litfle odd tome.”” (3/11/05 Tr. p. 19, lines 1 —6). After the
meeting at Randy Harbeson’s house, Mr. Fludgate did not seeMr. Heyward again. (3/11/05 Tr. p. 20, lines 23 ~-25).

485, AtﬂlcmeeﬁngatMr.Hmbmm’slmuse,ﬁmewaeamlpleofﬁnmwhmMnHeywmdwomdmtmrmrbﬁvdm
was discussed thirty minutes before, (3/11/05 Tr. p. 26, ling 22—p. 27, line 4; p. 27, Iines 5 - 7).

48. M Fludgate testified that at the time he agreed to go into the business, he was not aware fhat Randy Harbeson had
obtained a check from Mr. Heyward for $400,000 or that Dusty Harbeson had gotten thousands of doliars fom Mr.
Heyward. (3/11/05Tr. p. 30, lines 6 — 13).
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PartII: Analysis

Easten Savings Bank’s Factual Arguments

487. ESBmgu&sﬂaato&Eht&eﬁmwampmfsi&omﬁaﬁimﬂﬁMnHeywaﬁwasmmﬂywnmctﬁm Nevertheless, the
evidmomsidemdasaw}mlc,afwrwdghmgomﬂicmgcﬁdmm,ismatMnHeywmdwasnotnmmﬂymnme&matme
ﬁlmhesi@edﬂwtwodeeds.”[hcargtmtﬂ]aﬂv[nHeywaxdwasomrpetaﬁreﬁ&slalgelyonﬂaemtﬁmryof“dm&eses
who received substantial monetary benefits from him. Izan Desportes received lodging and partying accommodations.
Randy Harbeson received a check for $400,000. Chris Moses received a $60,000 Jaguar for $5,000, a $27,000 LaSabre for
no charge, and commissions on forty-five car sales, Mr. MeGhee received a $34,000 ofing contract. Stephen Kem
received M. Heyward’s house and yacht.

488, Addiﬁom]ly,mof&mﬂtmmdea&ﬁsﬁmmmﬂaMgﬂnomtmﬁmﬂthHeywmdwasnmnﬂy
cormpetent. Mr. Desportes admitted that Mr. Heyward was never able to remember what he had for breakfast o dinner. (Tt
p. 365, lines 8 — 11; p. 369, lines 15 - 16). Mr. Harbeson admitted that he filed a Petition for Appointment of a Guardian due
to Mr. Heyward’s short term memory loss and other difficulties, and he testified that Mr. Heyward had no right to sign
docurments. (Tt p. 428, lines 7 — 18). M. Fludgate admitted that during a meeting at Mr. Harbeson’s house, Mr. Heyward
was “more forgetful” and could not remember what had been discussed thirty minutes earlier. (03/11/05 Tr. p. 19, lines 1 —6;
p. 26, line 22 — p. 27, ine 4; p. 27, lines 5 — 7). Mr. Kern admitted that Mr. Heyward was not mentally competent to handle
any type of legal affair or business decision requiring responsible thought. (Tk. p. 199, lines 11—13).

489.  Additionally, Mr. Moses admitted that he sold Mr. Heyward numerous automobiles despite knowing that Mr.
Heyward’s diver’s license was suspended and that the cars were not being titled. (Tt p. 500, lines 6 — 17). Mr. McGhee
admitted that he did the roofing job without a permit and without the required residential building license. (Tr.p. 611, lines 6—
11).

7~  490.  ESB cites the testimony of DSS case manager Desmond Rice; however, Mr. Rice was not able to obtain information
regarding Mr. Heyward’s financial transactions. (Tr. p. 572, lines 14 — 24). He also substantiated Mr. Heyward’s case for
possible self neglect. His file notes indicated that DSS’s discontinuance of its second investigation was at least partly due to
Mr. Heyward’s apparent ability to purchase necessities for himself, (Tt p. 565, lines 1 —4).

491.  There was conflicting evidence about whether Mr. Heyward was alert and oriented. DSS case worker Desmond Rice
noted that Mr. Heyward was “alert and oriented.” Dr. Waid testified that appearing alert was not unexpected with
Alzheimer’s. (Ir. p. 163, lines 15— 22). At the time of his evaluation of Mr. Heyward in March 2004, Mr. Heyward
appeared alert but scored only a 17 out of 30 on the mini-mental status exam, indicating serious impairment. Additionally, in
his exarmination, for his age group, Mr. Heyward scored in the lower second percentile for ability to recall stories read to him,
the lower first percentile for ability to draw pictures shown to him, and in the lower second percentile for memory fimction.
Further, house visitor Avery Russell noted that Mr. Heyward was ‘ot alert and oriented at all” in the Surmmer of 2001, (Tt p.
142, lines 25 —p. 143, line 1). Judy Smith-Irvin testified that, in 1999, Mr. Heyward was not coherent and did not understand
what she was saying. (Tt p. 68, lines 5—7; p. 81, lines 13— 16). Millie Allison testified that, in the Summer of 2001, Mr.
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Heywaxddidnotclwlymdmtmdlﬂsbarﬂdnghmsacﬁonsm'vdlatslnwassayingtohim (Ti. p. 38, lines 3 - 9; p. 35, lines
10-12). On Septerber 19, 2001,hvwﬁgathcwardFoynowdmhiswpoﬁ&mM.Heywmdappwed‘\nysicklymd
disoriented.” (Tr. p. 100, lines 20 - 21), Trooper Dernis Reeder testified that Mr. Heyward was babbling and not making
sense during his arrest on Novernber 1, 2001, and that he was screarming like he was scared and confused, (Ti: p. 50, tine 12—
15; p. 51, lines 19~ 21; p. 51, lines 14-17). Thus,ﬂleweigmofﬂlee\ddmoeisﬂmtmﬂmymﬂOOI,MHeywaxdwasnot
able to understand the nature or effect of signing the two deeds.

492, ESB’s witnesses Randy Harbeson and Chris Moses testified that Mr. Heyward appeared to understand various
conversations when he was at the assisted living facility. Nonetheless, Mr. Heyward was at the assisted living facility after he
had been diagnosed with dementia at Baptist Medical Center and after he had been adjudicated incompetent by the Richland
County Probate Court. His 1Q. at that point was 71 or less. (Tr.p. 168, lines I —5).

493.  ESB argues that Mr. Heyward made substantial gifts dating back to the early 1990s. The court has not been asked to
determine Mr. Heyward’s competence at that time, but his making these gifts does not appear to either preclude Mr.
Heyward’s mental incompetence at that time or make it less likely that he was mentally incompetent in the year 2001.

Eastern Savings Bank’s Expert

494.  ESB’sexpert Dr. Berg admitted that, in forming her opinion, she primarily relied on the medical records and Exhibit 51.
(Tr. p. 472, lines 4 — 9). Exhibit 51 was a printed version of the PowerPoint presentation ESB showed during its opening
staternent, Dr. Berg admitted that she did not review anty portions of the deposition transcripts or the DSS file other than those
quoted in Exhibit 51. (Tt p. 472, line 24 —p. 473, line 3). She did not interview any witnesses, investigate Mr. Heyward’s
finances, exarmine Mr. Heyward, or inferview any of Mr. Heyward’s relatives. (. p. 453, lines4—15).  She did not read the
depositions of Millie Allison, Judy Smith-lrvin, Howard Foy, Chris Lewis, Avery Russell, Dr. Randy Waid, Stephen Kem,
Jerry Verdino, Flo Heyward, Laura Edwands, Jan Desportes, Desmond Rice, or Chris Moses. (Tt p. 470, lines 20 - 25; p.
471, lines 4 — 8, p. 471, lines 11 — 13). She did not interview Trooper Dermis Reeder, attomey Jotm McLeod, CPA David
Scheffield, or Dr. Harmon Patrick. (Tx. p. 471, Tines 17 — 23).  With regard to the depositions of Randy Harbeson and Brad
Fludgate, and with regard to the DSS file, Dr. Berg reviewed only the excerpts of those docurments in Exhibit 51.

495.  Dr. Berg testified that important to her opinion were the DSS findings, Dr. Harmon Patrick’s letter, and Mr. Heyward’s
attempt to convey the WELL PLEASED to the LLC. (Tx. p. 449, lines 20 — 25; p. 450, lines 20 — 24; p. 451, lines 1-6).
Nonetheless, she relied on the portions of the DSS transcripts and DSS files quoted in ESB’s PowerPoint presentation and did
not read Judy-Smith rvin’s deposition or Desmnond Rice’s deposition. Further, she did not review the entire DSS file. (Tr. p.
470, Tines 20 — 25; p. 473, Iines 1 — 3). Moreover, as Dr. Waid testified, DSS never canducted the neuropsychological
evaluation necessary to deterrmine Mr. Heyward’s cognitive fimctioning. (Tr. p. 171, lines 16— 24). Dr. Patrick’s letter did not
negate incompetence and in fact stated, “I would think if there is a significant concem about how Mr. Heyward is handling his
money that a competency hearing would be in order.” (Tx. p. 84, lines 2~ 10; p. 97, lines 13— 16). Further, Dr. Berg was not
aware when forming her opinion that, at the time Mr. Heyward obligated himself to place the WELL PLEASED into the
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LLC, he had atready conveyed it to Mr. Kem. (Tr. p. 488 , line 25 — p. 489, line 3). She admitted that at the time M.
Heyward transferred the WELL PLEASED, which occurred on July 20, 2001, he was not aware of the effect of some of his
actions and what was happening to his assets. (Tt p. 489, lines 7— 11),

496.  Dr. Berg testified that the first DSS investigation found that Mr. Heyward was “alert and ariented.” (Tr. p. 462, lines 3 —
6). Nevertheless, “alert and oriented”” was a note made by Mr. Rice in the second DSS investigation and quoted in ESB’s
PowerPomnt presentation. (Tr. p. 557, line 25 — p. 558, line 2; Exhibit 51). The first DSS investigation did not contain any
reference to Mr. Heyward’s being “alert and oriented,” and that investigation was substantiated for actual exploitation. (Tr. p.
62, lines 6 — 10). Rather than admit that there was no reference to “alert and oriented” in the first DSS report, Dr. Berg
testified that those words were not a quote, but, rather, her summary of the first DSS investigation. (Tr. p. 465, lines 13— 17).
She then testified that, regardless, a DSS caseworker would probably not be medically qualified to use those words. (Tr. p.
465, lines 18 —21). Dr. Berg also questioned whether a DSS caseworker would be competent to diagnose dernentia. (k. p.
468, lines 21 —24). Nonetheless, she testified that the DSS findings were a primary basis for her opinion.

497.  Remarkably, based on the evidence she had reviewed, Dr. Berg conchuded that Mr. Heyward was adequately groomed.
(Tr. p. 490, lines 8 — 14),

498.  Dr. Berg testified that she was not aware of any change in Mr. Heyward’s pattern of automobile purchases in the years
from 1998 to 2001. (Tt p. 485, lines 23 — 25). She admitted that she did not know how many cars he purchased during
those years. (Tr.p. 485, lines4—12), She was unaware of any records pointing to the mmnber of cars. Mr. Heyward bought
approximately eighty cars from January 1999 through March 2002. (Tt p. 21, lines 2—4).

499.  Dr. Berg was unable to adequately explam how Mr. Heyward could go from being mentally competent to sign a deed on
Decernber 13, 2001, to being mentally incompetent to do so less than one year later, when the Probate Court adjudicated him
incompetent on September 17, 2002. (T. p. 483, lines 13 ~ 18). She admitted that, regardless of the type of dementing
process, absent a serious stroke, it would normally take at least five years to go from corpetence to incompetence. (Tr. p.
480, lines 19 —25; p. 482, lines 10—23).

500.  Dr. Berg testified that Tourette’s Syndrome starts in childhood. (Tr. p. 445, lines 2 —4). The most credible evidence, as
testified by Flo Heyward, was that Mr. Heyward’s outbursts started in the 1990s. (Tt. p. 336, lines 20 — p. 337, line 13).
Tourette’s pertains to vocal tics and outbursts. (Tr. p. 172, lines 13 — 17). Tt does not explain Mr. Heyward’s sharred speech,
inability to make sense, or inability to understand what was being said to him.

Chronology of Facts

501.  In 1998 Mr. Heyward was not capable of handling his affairs and required the caretaking of Ginger Kem. (Tr. p. 268,
line 24 —p. 269, Iine 2; p. 200, lines 1 -5).

502.  InApril 1999, Mr. Heyward gave CPA David ShefSicld limited tax informetion immediately before April 15" and was
“astonished” to leam the date. (Tt. p. 315, line 13—p. 316, line 2).
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503.  In 1999, Judy Smith-Trvin conducted the first DSS investigation and noted dementia (Tt p. 63, lines 13 -14) and that Mr.
Heyward was confiised and incoherent (Tr. p. 81, lines 13- 16).

504 From January 1999 to March 2000, Mr. Heyward spent approximately $2.9 million on cars. (Tr.p. 21, lines 1 - 8).

505.  Forthe year 2000, the RS assessed M. Heyward approximately $2.3 million in taxes for liquidating stock.

506.  In 2001, Ian Desportes noted that Mr. Heyward was not very clean and “going downhill” (Tr. p. 377,lines 1-2). Mr.
Heyward could never remember what he ate for dinner or breakfast. (Tr. p. 365, lines 8—9; p. 369, lines 15 - 16).

507.  In2001, Mr. Heyward could not understand  sireple wtility bill and required caretaking from Stephen Kern. (Tt p. 232,
line 23 —p. 233, line 19).

508.  Inthe Summer of 2001, Chris Lewis observed Mr. Heyward walking around his house “like he was lost” and like he
“didn’t know what was going on.” (Tt. p. 125, line 4—6).

509.  Alsoin the Summer of 2001, Avery Russe]l observed that Mr. Heyward did not appear oriented and was “not very alert
atall” (Tt p. 142, line 23 —p. 143, line 1).

510.  Inthe Summer of 2001, Mr. Heyward could not understand his banking transactions with Millie Allison. (Tt p. 35, lines
1012, 17 —24; p. 35, line 25 —p. 36, line 12),

511.  OnJuly 13,2001, Mr. Heyward gave M. Harbeson a check for $400,000. (Exhibit4).

512, OnJuly 20,2001, Mr. Heyward signed the Bill of Sale to the WELL PLEASED for one dollar.

513.  On July 20, 2001, Mr. Heyward signed the Quitclaim Deed to his house for five dollars, but he was not mentally
competent to do so.

514.  Inthe Summer of 2001, Mr. Heyward retumed to Wachovia repeatedly for money after he was told that he did not have
any left. (Tt p. 35, lines 17— 24; p. 35, line 25 —p. 36, line 12).

515, 12001, when Mr. Desportes asked Mr. Heyward about the $400,000 check to Randy Harbeson, Mr. Heyward said that
he did not know anything about it. (T p. 387, lines 7 11).

516.  On September 19,2001, Richland County Sheriff’s Investigator Howard Foy noted that Mr. Heyward appeared “very
sickty and disoriented” (Tr. p. 100, lines 20 - 21).

517.  In September 2001, DSS casc worker Desmond Rice conducted an investigation in which he noted that Mr. Heyward
appeared unkernpt, walked slowly, made grunting noises, and looked like he needed a bath. (Tx: p. 575, lines 17-22).

518,  On November 1, 2001, Mr. Heyward did not understand what transpired during his arrest by Trooper Dermis Reeder
and thought he was in Charleston, SC, when he was actually in Columbsia, SC.

519.  In the winter of 2001, John McLeod, Esquire, observed that Mr. Heyward was filthy, and he was concemed about Mr.
Heyward’s mental situation. (Tt p. 134, lines 19-22).

520.  On December 13,2001, Mr. Heyward signed the General Warranty Deed to his house for five dollars, but he was not

mentally competent to do so.
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521, 2001 or early 2002, Mr. Heywand told Ian Desportes that he did not know where the deed to his house was. (Tr. p.
384, lines 9— 11). As far as Mr. Desportes knew, Mr. Heyward did not know that he had deeded the house away and thought
he still owned the house. (T p. 385, lines 10— 17).

522.  InFebruary 2002, when asked by Flo Heyward, Mr. Heyward denied selling the house and said that it was “absolutely
not true” (Tt. p. 332, line 15— 16).

523.  OnMay9, 2002, and then on May 17, 2002, Mr. Heyward was admitted to Baptist Medical Center. He was diagnosed
with a progressive dementing illness and determined to have an 1Q of 71. (Tr. p. 160, lines 2— 11; p. 168, lines I —5).

524, OnMay 10, 2002, Randy Harbeson signed a Petition to be filed in the Probate Court for Appointment of a conservator
for Mr. Heyward, stating, “He is unable to manage his fmancial affairs due to short-term memory loss and other difficulties.”
(Tr. p. 427, lines § - 16).

525,  OnSeptember 17, 2002, Mr. Heyward was declared mentally incompetent by the Probate Court. (Exhibit 33).

526.  OnMarch 15, 2004, Dr. Waid examined Mr. Heyward. Mr. Heyward scored a 17 out of 30 on the mini-mental status
exam, suggesting significant impairment. (Tt p. 163, lines 23 — 25). Mr. Heyward’s abilities to recall staries and to recreate
pictures were in the Jower second and fist percentiles respectively for his age. His memory functioning was in the lower
secand percentile. (Tt p. 166, lines 7 — 18). Dr. Waid opined that M. Heyward bad been suffering from the dementing
process since the late 1990s. (Ti. p. 166, lines 22 -25).

527.  Thiscourt finds that in 2001, M. Heyward could not understand either the nature or the effect of executing the two deads
n question.

Improvidence of the Transaction

528.  The improvidence of the deed transfirs in this case also shows Mr. Heyward’s mental incompetence. ESB argues that
the purpose of Mr. Heyward’s deeding his home to Mr. Kem was primarily to pay a federal tax lien and county property
taxes. The amount Mr. Heyward owed to the LR.S. was approximately $11,000, and the amount he owed to the Richland
County Treasurer was approximately $4,000. (Tx. p. 260, lines 31 — 16). Thus, the total amount Mr. Heyward owed was
approximately $15,000,

529.  Mr. Heyward did not know of any way to pay these amounts ofher than deeding his home to Mr. Kem for five dollars.
(Tr. p. 230, lines 5 — 7; p. 526, Iine 22 — p. 527, line 4). Nonetheless, he could have obtained ten times that amount, over
$150,000, with a telephone call to Morgan Stanley (Tr. p. 355, lines 2 -10), but M. Heyward did not know that he had any
money. (Tt p. 23, lines 3 — 6). At the time he deeded the house to Mr. Kern, including the Morgan Stanley account, Mr.
Heyward had over $500,000 worth of cash and bonds he could have used, but he did not know it. (T p. 340, lines 6 — 10).
Altenatively, Mr. Heyward could have taken a mortgage himself rather than deeding his home to Mr. Kem to get a
mortgage. Mr, Heyward had at his disposal attomey John McLeod, CPA David Scheffield, and banker Millie Allison, but he
did not consult with arty of these professionals. The improvidence of transferring his home to Mr. Kem for $5 to pay $15,000
worth of debt, considering Mr. Heyward’s assets at the time, indicates that he was mentally incompetent. First, it shows that
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he did not know his bounty.  Second, in light of his alternatives, the urreasonableness of this transfer showed that Mr.
Heyward did not understand its nature or effect .

Improper Probating and Witnessing

530,  Neither the Quitclaim Deed nor the General Warranty Deed was properly notarized, because Jerry Verdino was not
present when Mr. Heyward signed those deeds. (Tr. p. 286, lines 7— 11; p. 289, lines 3 - 8).

531.  Neither the Quitclaim Deed nor the General Warranty Deed was witnessed by two witnesses. Only Larry Williams
witnessed M. Heyward sign the Quitclaim Deed. (T p. 203, line 21 — p. 204, line 21). Neither Mr. Williams nor Mr.
Verdino witnessed Mr. Heyward sign the General Warranty Deed. (Tt p. 206, lines 1 —13).

Part IIT: Conclusions of Law

Balancing the Interests of Tiwo Innocents
532, The present case involves weighing the interests of two innocent parties, an incompetent person and a mortgagee who
had no actual notice of his incompetence. One of the imocent parties must bear the burden of a mortgage created by Mr.

Kem. Shepard v First American Morigage Company, 289 S.C. 516, 347 SE2d 118 (Ct. App. 1986), discusses this

balancing:
The ancient rule of common law was that a grantee shall not be allowed to defend himself
by alleging that he was non compos mentis when he did a solemn act by which he would
otherwise be legally bound. As it pertained to deeds of conveyance, the rule rested on the
old law relating to estoppel by writing. Citations omitted. The courts of South Carolina
long ago repudiated this rule as “a relic of barbarism” which is “utterly indefensible.”
Ring v. Huntinging, 8 S.C.L. (1 Mill) 162, 164, (1817). It is now settled doctrine in this
State that the courts of equity take special charge of persons non compos mentis.
Cathcart v. Sugenheimer, 18 8.C. 123 (1882). Persons of unsound mind, like infants, are
under the special protection of the courts of equity with respect to their persons, property,
and legal transactions. Ward's committee v. Kimbel, 222 Ky. 517, 1 S.W.(2d) 952
(1928).

At common law, where a person is mentally incompetent at the time he executes a legal
instrument, and the person taking the instrument has knowledge of that fact, the
transaction is void and third parties claiming under it have no enforceable rights against
the incompetent by reason of the instrument. FElias v. Enterprise Building & Loan
Association, 46 S.C. 188, 24 S.E.2d (1896) (power of attorney). Accordingly, where a
person lacking mental capacity executes a deed to a grantee with notice of the
incapacity, and the grantee in turn executes a mortgage on the property to a third
person, the mortgage is not binding on the incompetent, even though the mortgagee is
a bona flde purchaser for value without notice. (Emphasis added). Rogers v. Blackwell,
49 Mich. 192, 13 N.W. 512 (1882); Tate v. Potter, 216 Ga. 750, 119 S.E.2d 547 (1961).
A person whose mind is so unsound as not to have capacity to contract is incapable of
making a binding deed of conveyance. Woolley v. Gaines, 114 Ga. 112, 39 S.E. 892
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(1901). A deed which is void as between the incompetent grantor and his grantee is not
made valid by a subsequent transaction between the grantee and an innocent third party.
Rogers v. Blackwell, supra. The third party’s good faith cannot supply the grantor’s want
of capacity. Tate v. Potter, supra.

533, M%MoprpwbhmhdmwdﬂmmmdmmWﬁmﬂwmmmtmmdﬂfnmtgag&
without actual notice, and has chosen to favor the ncompetent person. In considering this decision, the Shepard case
evaluates the ability of the two parties to protect themselves:

The third party mortgagee is in a superior position to protect itself. He can take

warranties of title from the mortgagor and he can also insure against undisclosed defects

in the mortgagee’s title by purchasing mortgagee’s title insurance. Commercial lenders

like [Eastern Savings Bank] commonly protect against the risk of defects in the

mortgagee’s title in both ways. The incompetent, on the other hand, is incapable of

conducting his own affairs or protecting his own interests. His need for protection by the
~ court of equity is correspondingly greater than the mortgagee’s.

534.  AsESB conceded in its opening staterment, the law is clear that if Mr. Heyward lacked mental competence to sign the
two deeds, then it does not have a mortgage on 14 Glenlake Road. (Tt. p. 11, line 25 —p. 12, line 4).

535.  The burden of proving mental mcapacity rests upon the party who asserts incapacity.  Thompson v. Moore, 227 S.C.
417,88 SE2d 354 (1955).

536.  To have the mental capacity to execute a deed, the grantor must have the mental capacity to understand or comprehend
the subject of the contract, its nature, and its probable consoquences. Catheart v Sewart, 144 S.C. 252, 142 SE2d 498
(1928), DuBosev. Kelt, 90 S.C. 196,71 SE2d 371 (1911).

537. A transaction may be so improvident and unreasonable as in itself to justify the inference of mental incapacity.
Macalay v Wachovia Bank of S.C, N4, 351 S.C. 287,569 S.E2d 371 (Ct. App. 2002).

7~ 538 ESBcites the case of DuBosev Kell, 90 S.C. 196, 71 SE2d 371 (1911), arguing that, in that case, the grantor was found
1o be mentally competent despite suffering from loss of orientation, forgetfulness, and defusions that her parents were still
alive. Nonetheless, those episodes were merely termporary for that grantor. They ocourred on isolated and discormected
occasions.

539, Tncontrast, Mr. Heyward suffered a consistent progressive decline. (Tr. p. 165, lines 19 —22). While also experiencing
instances of deliriurn, Mr. Heyward’s consistent level of mental incapacity rendered him unable to understand the nature or
effect of the two deeds in the year 2001.

540.  This court finds that the Conservator has met his burden of showing that Mr. Heyward was not competent at the time he
signed the July 20, 2001 Quitclaim Deed and that he was not competent at the time he signed the Decernber 13, 2001,
General Warranty Deed. Thus, this court concludes that ESB does not have a valid mortgage on the 14G1m1ake‘Road,
Columbia, South Carolina, property.
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Tmproper Probeting, Inproper Witnessing

541, The Conservator argues that the two deeds are void on the additional basis that they lacked proper probating and proper
witnessing. ESB disputes this legal argument. The court has made a factual finding that the two deeds were improperly
probated and improperly witnessed. Nonetheless, since the court has already found that the two deeds are mvalid due to Mr.
Heyward’s mental incompetence, it does not reach the legal issue of whether the improper probating or the improper
witnessing also voids the deeds with regard to ESB’s mortgage.

Conclusion
542.  'WHEREFORE, the mortgage on Eastern Savings Bank, FSB, on 14 Glenlake Road, Cohumbia, South Carolina, is
hereby declared void.

AND IT IS SO ORDERED.

\ | et

;@iﬁpﬁ M. STRICKLAND, MASTER

QUITY FOR RICHLAND COUNTY
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